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UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY

Abstract

This summary provides findings of a study on understanding the value of a European video games
society. The study considered the economic, social and cultural impacts that video games have in
Europe and aimed to deepen the understanding of the video games sector in the EU.

The study was commissioned by DG Communications Networks, Content and Technology (DG CNECT)
of the European Commission and undertaken by Ecorys and KEA. Over 400 sector representatives,
mainly from video games companies themselves, took part in the research through workshops,
interviews and a survey which, together with a literature review, informed the findings of the study. The
report was published in October 2023.

The EU27 video games market generated EUR €23.48 billion of revenue in 2022, with revenues in the
sector being 4.3 times higher than digital music and 1.8 times higher than video-on-demand. The
sector is an important part of the Cultural and Creative Industries (CCls) ecosystem, and it has seen
significant growth, with revenues expected to reach an estimated EUR 34.28 billion by 2027 (a 45%
increase on current levels). The EU market share of the global video games market has seen a slight
decline from 8.7% in 2017 to a predicted 7.3% in 2027.

The number of European gamers increased significantly over the COVID-19 pandemic, and now over
half of the European population regularly play video games (people aged between 6-64 years old).

70% of companies in the EU video games sector employ fewer than 10 people, but the
diversification of distribution platforms beyond consoles and PCs has created a space for indie games
from smaller companies to flourish. Still, capital-intensive parts of the market such as hardware
manufacturers are generally located outside the EU and only two of the 19 largest games developers in
the world are EU27 based. There is a private financing gap in the European market which makes it
harder for smaller companies to raise the necessary capital from private investors to scale up their
operations.

The complex nature of video games is reflected in the breadth of the regulatory framework
applicable to the industry. This affects creative content, hardware and software, or games as a product
or service. As such, the sector is subject to various regulations which smaller companies find hard to
understand.

The video games sector in Europe employs around 74,000 people across 5,000 game development
and publishing studios. In the EU27, 40% of firms report difficulties in recruitment and finding the
skills that they need. Many small companies lack the resource and capacity to both recruit new staff and
retrain existing staff. Inclusion and diversity within the video games sector has improved in recent
years, but there are still improvements to be made.

Video games are an important part of Europe’s cultural landscape, as their artistic and creative
dimension distinguish them from other technological products. This growing recognition is clear in
terms of policymaking as video games become prevalent in key cultural and creative policy documents.

Any future EU strategy should aim to increase the competitiveness of the video games sector to
enable future growth. This would bring a broad set of benefits for the EU. The overachieving goal
recognises that the sector will continue to grow in the years to come, but that the EU’s competitiveness
at a global scale can be strengthened. The report puts forward nine recommendations to enable the
best conditions for maximum economic, social and cultural impacts of video games in and for Europe.
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Executive Summary

This report provides the findings of a study on understanding the value of a European video games
society. The study was commissioned by DG Communications Networks, Content and Technology (DG
CNECT) of the European Commission and undertaken by Ecorys and KEA.

The study has considered the economic, social and cultural impacts that video games have in Europe
and aimed to deepen the understanding of the video games sector in the European Union (EU). It has
reviewed challenges and issues faced by the video game industry and workforce - topics that have been
generally under-researched across the sector. A total of 460 sector representatives, mainly from video
games companies themselves, took part in the research through workshops, interviews and a survey
which, together with a literature review, have informed the findings of the study.

Market overview

Standing at €179 billion in revenues 2022’ the global video games market is significantly larger than
the combined revenues of other digital media sectors including video-on-demand (with revenues of
€126 billion) and digital publishing (€47 billion).?

The EU27 video games market generated €23.48 billion of revenue in 2022.3 Since 2021, revenue levels
have grown by 15%, and is expected to reach €34.28 billion by 2027, representing a 45% increase on
current levels. The EU market share of the global market is shrinking, with a slight decline in its share
from 8.7% in 2017 to a predicted 7.3% in 2027. This can in part be explained by faster growth in
competing markets, mostly in North America, Asia and Africa.

Video games are an integral part of the cultural and creative industries (CCl). In 2020, revenues for the
EU video games sector were 5.5 times higher than in e-Publishing, 4.3 times higher than digital music
and 1.8 times higher than video-on-demand.

Video games are now first and foremost digital. Since the advent of smartphones, the sector has seen
significant growth from both digital video games and in particular mobile games.# The latter accounted
for 73% of total revenues in the sector in the EU27 in 2022. Physical games still exist, but only constitute
17% of the European sector’s total revenues.” The digital shift has introduced millions of new people to
video games, through the use of smart phones as gaming devices.

The number of European gamers increased significantly over the COVID-19 pandemic, and now over
half of the European population (237 million users aged between 6-64 years) regularly play video

T Newzoo (2022) 2022 Global Games Market Report. https://newzoo.com/resources/trend-reports/newzoo-global-games-
market-report-2022-free-version?utm_campaign=GGMR2022&utm_source=press

2 Digital Media — Worldwide (data retrieved in June 2023), from https://www.statista.com/outlook/dmo/digital-
media/worldwide?currency=EUR

3 From Statista Video Games - EU-27. (data retrieved in June 2023), at https://www.statista.com/outlook/dmo/digital-
media/video-games/eu-27?currency=EUR. The data encompasses B2C enterprises. Figures are based on the Games segment,
which is divided into Physically Sold Video Games and Digital Video Games. Physically Sold Video Games comprises revenues
associated with in-person purchases of video games in retail stores. All monetary figures refer to consumer spending on digital
goods or subscriptions in the respective segment. This spending factors in discounts, margins, and taxes.

4 Mobile games are video games designed for mobile devices, such as smartphones, pocket PCs or personal digital devices such
as a tablet.

®> Physically sold video games are sales of physical console and PC games associated with in-person purchases of video games in
either retail stores or in online-shops as CDs, DVDs, or other solid storage media.
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games. There are no significant gender differences among players in Europe, but some variances
between ages exist. For example, whilst 35% of 45-64 regularly play video games, 80% of 11-14-year-
olds are video game players.

In the EU27, 70% of companies in the sector employed fewer than 10 people, but the diversification of
distribution platforms beyond consoles and PCs has created a space for indie games from smaller
companies to flourish. Still, capital-intensive parts of the market such as hardware manufacturers are
generally located outside the EU. The dominance of smaller firms in the EU sector is also highlighted by
the fact that only two of the 19 largest games developers in the world are found in the EU27.

Different segments are growing at different speeds. Gaming Live Streaming®and Cloud Gaming’ are
the fastest growing. The first is expected to grow by 220% from 2017 to 2027, and will soon become
the most popular segment in the video games industry. Cloud gaming is predicted to have a growth
rate of 600% from 2020 to 2024.

Technological innovations could impact the EU’s video games sector in areas such as VR/AR and
virtual worlds. Major investments in these fields are mainly driven by large tech companies (often from
North America and Asia), with smaller companies waiting for a clearer market uptake before venturing
into the application of these novel technologies.

There is a private financing gap in the European market. This makes it harder for smaller companies to
raise the necessary capital from private investors to scale up their operations. The potential consequence
is that the small companies that make up much of the EU video games sector will remain SMEs or micro-
companies, and be constrained in their capacity to grow and innovate.

The regulatory environment

The complex nature of video games is clearly reflected in the breadth of the regulatory framework
applicable to the industry. This affects creative content, hardware and software, or games as a product
or service. As such, they are subject to various rules and regulations:

» Cultural content and original creations: the regulatory framework applicable to Intellectual
Property (IP) protection in Europe is robust and the video game sector can adequately protect
the various creative elements constitutive of video games. The actual enforcement of these rules
is challenging in some cases where the speed of (mobile) games replication may outpace legal
proceedings.

» Video Games as a market: anticompetitive behaviours in the video games sector are
scrutinised as part of EU antitrust law. While the video game market is generally competitive
and composed of a diversity of market players, competition risks can potentially arise in relation
to emerging market trends and new technologies. The video games sector does not benefit
from a particular State aid exemption in the same way as other cultural and creative sectors
do, but more European countries are acknowledging the value of supporting video games,
especially through tax shelter schemes.

¢ The live streaming of video games is an activity where people broadcast themselves playing games to a live (usually online)
audience.

7 Cloud gaming is a method of playing video games using remote servers in data centres which means the user does not have to
download and install games on their device.
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» The consumer protection legal framework in Europe offers a high level of protection for users
and consumers, especially minors. Self-regulation is quite important in the industry (minor
protection, parental control tools, moderation of online exchanges). Nonetheless, several
challenges linked to harmful online behaviours are also affecting the video games sectors in the
EU, such as gaming addiction, online misbehaviour (including the sharing of inappropriate
content), and online grooming.

Employment, Education, and Skills needs

The video games sector in Europe employs around 74,0008 people across 5,000° game development and
publishing studios. This employment number has been steadily increasing over recent years, despite
cycles of layoffs being a general characteristic of the industry. In most cases, workers enter the sector by
combining knowledge acquired through formal ‘traditional’ education with experience acquired
independently (including through self-learning via online training).

Employees often work flexibly across different job roles in the video game sector, combining functions
of different sorts. This is particularly the case in small companies which may lack capacity to recruit and
train staff. Temporary or freelance staff are a feature of the sector, which limits opportunities for ongoing
training and development, and contractual security within the workforce.

The EU market attracts staff by offering creative opportunities and positive working conditions and
labour protection practices compared to elsewhere in the global market. Increasing unionisation in the
sector has increased levels of employee representation, especially on legal and contractual issues.

The talent pipeline could be improved to better support the future video games workforce. There is
for example not enough collaboration between educationalists and the video game industry. This
challenge is exacerbated by the fast-changing needs of a rapidly developing sector that can make it
difficult for educationalists to design training provisions that remain relevant.

This limits the industry’s access to high quality talent across a variety of skills domains. In the EU27,
40% of firms report difficulties in recruitment and finding the skills that they need. Many small companies
(the majority of the industry) lack the resource and capacity to both recruit new staff and retrain existing
staff.

Inclusion and diversity within the video games sector has improved in recent years, but there are
still improvements to be made. The sector could clearly communicate the opportunities of employment
to a wider demographic, particularly when it comes to gender. Evidence from other industries shows
that employing staff with a wide range of perspectives is a proven way to support innovation and
competitiveness.

8 https://www.videogameseurope.eu/news/europes-video-games-industry-publishes-annual-key-facts-report-authoritative-
data-and-engagements-from-
2021/#:~text=Key%20Facts%20from%202021%20%E2%80%93%20highlights&text=Global%20revenue%20exceeded%20%E2%
82%AC1,published%20the%20Guide%20to%20Esports

9 EGDF, Report on the European game development industry in 2019 (EGDF, 2019).


https://www.egdf.eu/egdf-report-on-the-european-game-development-industry-in-2019/

/ 10 UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY

Cultural, social and educational dimensions

Video games are an important part of Europe’s cultural landscape, as their artistic and creative
dimension distinguish them from purely technological products. This growing recognition is clear in
terms of policymaking as video games are becoming more prevalent in key cultural and creative policy
documents’’.

From a cultural perspective, video games in the EU are used in various ways as art forms and are
regularly part of Europe’s museums and cultural institutions’ curatorial practices, being increasingly seen
as tools to engage with cultural heritage in an enhanced way. Cultural heritage video games are an
important tool for heritage education as they provide an engaging and interactive way to educate
people about the importance of preserving Europe’s cultural heritage. Video games are a powerful way
to interact with a topic, and they can provide insight into a particular culture or place. Video games
themselves are also clearly part of cultural heritage in the EU, but safeguarding the complex
software, content and hardware combination of video games raise several intellectual property and
technical issues.

The EU's video games industry is generating a broad range of economic and social spillovers. Video
games are becoming platforms to promote creative content from other cultural and creative sectors,
ranging from fashion and design items to live concerts. Conversely, films and TV productions in the EU
use video games IPs and are increasing both in number and perceived quality.

Video games can also generate important health benefits, and can be used to enhance health recovery,
improving brain function and motor coordination, and promoting stress reduction and relaxation. Online
gaming communities also enable millions of Europeans to interact with one another. Nonetheless, online
interactions (and anonymity) in gaming can also subject to inappropriate and harmful behaviours.

Overarching policy recommendations

Any future EU strategy in this area should aim to increase the competitiveness of the video games
sector to enable future growth. This would bring a broad set of benefits for the EU. The
overachieving goal recognises that the sector will continue to grow in the years to come, but that the
EU’s competitiveness at a global scale can be strengthened. This would then enable the best conditions
for maximum economic, social and cultural impacts of video games in and for Europe.

The research has resulted in a set of recommendations. These build on the evidence presented in the
report. They highlight what should be done to address the key challenges to the EU sector’s future
growth and competitiveness. The recommendations are tailored and selective, focusing on a set of key
issues raised across the four thematic areas of 1) economic and investment aspects, 2) regulatory
aspects, 3) workforce aspects including skills and education, and 4) cultural and social aspects. The
recommendations do not address every challenge, but highlight where future targeted and strategic
action could have a meaningful impact.

Recommendation 1: Strengthen mechanisms to support structured policy dialogue within the
sector

10 See European Media Industry Outlook from the European Commission which provides market overviews, technology trends
and emerging production and consumption patterns at EU27 level in key sectors including the video games sector.
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The potential for innovation and growth within the video game sector justifies an increased level of
policy involvement and attention. There is a currently a lack of structured dialogue between the video
games industry and policymakers on all levels. There is a particular need for a united forum for the
sector since the video game sector is multifaceted and falls under the scope of a range of policies and
regulatory frameworks.

National level governments should create a forum to facilitate discussion between video games
industry representatives and policymakers. This should focus on understanding country level sector
needs and priorities, in order to inform national level video games policy.

It is recommended that the European Commission creates a forum for discussion, information
exchange and mutual learning between industry representatives, and policy stakeholders across Europe
and between Member States. These forums (national and EU) could take the form of online communities
(such as the online Communities of Practice set up by the European Commission for vocational
education practitioners) which can build a membership, and host virtual and physical conference style
events several times a year.

Recommendation 2: Channel targeted financing solutions to strengthen the competitiveness of
video games, with a focus on scaling up emerging and small game developers.

Access to finance is one of the main barriers to growth for the small games companies. They make
up the majority of the market, and there is a need for more targeted financial support to help them
scale up. Access to finance is important to invest in infrastructure for growth, and in activities such as
monetising unique creative intellectual properties through adaptations across formats. Three actions are
recommended to address this.

Firstly, Private investors develop financial tools suited for the investment into the IP intensive industry,
both in the form of loans (for bridge financing to support the completion of a game) and equity (to build
the human and technical resources to produce new games more quickly and respond to consumer
demands).

Secondly, video game trade associations should facilitate opportunities for private investors and video
game companies to connect, for example at networking and pitching events including at existing video
game conferences and events.

Thirdly, the European Commission should work to maximise access to existing EU funding
opportunities. This can be done by making explicit reference to video games across relevant instruments,
and raising awareness of existing opportunities. The European Commission should also examine how
existing EU instruments can be leveraged to scale up small video games companies (e.g. SME and start-
up instruments such as the European Innovation Council accelerator programme, or the Knowledge and
Innovation Community on culture and creativity).

Recommendation 3: Encourage cross-sector collaboration between the EU video games sector
and other EU sectors to maximise innovation and social benefit.

Collaboration between the EU’s video games sector and other economic sectors is currently limited.
More collaboration should be facilitated in order to maximise innovation and technological
spillovers. Leveraging technological advancement in video games could enable progress in other
sectors.
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Representative bodies across a range of sectors (e.g. health and social care, education, environment,
transport) could better showcase innovation, product development or efficiency benefits that cross-
sectoral collaboration with the video game sector has brought. These bodies should feature use cases
on their websites and at industry events. This could inspire a range of sector and industry stakeholders
to invest in building connections with the video game sector.

National and European Government, along with video sector trade associations should work together
to encourage and advise representative bodies in implementing this action. In addition, video games
sector representatives should actively promote relevant events run by other sectors to their members
in order to encourage video games sector representation at key industry forums.

Recommendation 4: Improve data and insight on the European video games sector to enable
evidence-based policy interventions.

There is limited data on the video games sector. This is a barrier for policymakers to sufficiently
understand economic and workforce development trends. The Statistical Classification of Economic
Activities in the European Community (NACE) currently only covers Games Publishing. The result is that
multiple dimensions of the sector are not reflected in available statistics (including software
development), a challenge in the development of informed and effective policy for the video game
sector.

Existing NACE industrial codes should be reviewed and broadened to cover the full range of
industrial activity connected to the video game sector. This action should be progressed by the
European Statistical System which is responsible for the development, production, and dissemination
of European statistics.

This action is a medium-term ambition to achieve over the next 3-5 years, given the existing review
processes in place. In the short-term, Member State governments should actively support and
promote the development of accurate sector data and intelligence through commissioning research and
profiling of workforce circumstances. Sector representative bodies and organisations should focus
on facilitating the exchange of national level data collection approaches. They should work to compile
and compare national level evidence, also reviewing how gaps in European level evidence can be
plugged through new research. The role that the European Audiovisual Observatory could play in data
collection on the video game sector should also be analysed.

Recommendation 5: Strengthen the education and training offer to support the sector’s future
workforce.

Lack of skills is a key barrier to future growth in the EU’s video games sector. To address this, the quality
and relevance of education provisions need to improve and keep pace with the changing needs of the
workforce. Strategic dialogue between those designing and delivering education provisions and the
industry itself should be developed. The aim is for the provision to better fit the skills need of the
industry.

Companies across the video game sector should invest more resources to develop education and
training provisions to help address talent shortages. Representative sector bodies and larger video
games companies should facilitate opportunities to bring the education and video game sector
together so they can cooperate to understand and respond to the key needs of the sector. They should
also gather insight and information on skills needs on an ongoing basis so that education (and ongoing
training and development) can respond to needs. This might be achieved through carrying out surveys
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with a representative sample of EU video-game companies, or commissioning bespoke pieces of
research to shed light on how the relevance of provision can improve.

The video games sector should also increase engagement with existing education and skills initiatives
taking place at the local, national and EU level. For example, at the EU level this includes the Digital Skills
and Jobs Coalition, the European Alliance for Apprenticeships, and Large-scale skills partnership for the
Cultural and Creative Industries ecosystem under the EU Pact for Skills (aimed at developing concrete
upskilling and reskilling initiatives in the cultural and creative industries).

Recommendation 6: Promote inclusion and diversity in the video games workforce.

Despite an increasing number of initiatives to promote inclusion and diversity across the sector, available
evidence suggests that there is still progress to be made. The diversity of the workforce could better
reflect society and the wider player community.

The industry should proactively share and communicate information on positive role models within the
industry. These role models should include sector representatives who will inspire and attract new
workers to the sector, especially those that have protected characteristics (for example role models with
disabilities, who are female, or who are older). Companies could also provide focussed training to the
existing workforce to raise awareness and promote more inclusive practices.

Member States and European Agencies including the European Commission could support this by
identifying and facilitating the exchange of good practice on the design and delivery of inclusion and
diversity initiatives by EU companies. This may include partnering with industry to identify and promote
good practice, and providing forums and opportunities through which industry representatives might
come together to exchange information and learning from each other.

Recommendation 7: Develop a policy and regulatory ‘lighthouse’ for small business to navigate
regulatory requirements.

Mixing creative content and new technologies, video games are complex products. The regulatory
framework is inevitably complex with provisions and requirements relating to copyright, intellectual
property, consumer protection and technological development. The regulatory framework provides
necessary protection but requirements can be hard to navigate for businesses, especially small
companies with limited resource.

It is recommended that video game trade associations (with cooperation from national and
European government) provide clear guidelines to help small businesses identify and understand
the regulations that apply to them. This should take the form of an online resource which can be
updated over time, and which is hosted on a shared platform. This platform should be endorsed and
signposted to video game companies by trade associations and government across a range of levels.
Guidance should include 1) Consumer protection rules and the potential evolution of requirements 2)
E-privacy provisions 3) The Digital Services Act and Digital Markets Act. Advice and support targeted at
businesses in an early stage of their growth will help to reduce the resource needed to navigate
requirements, and to ensure that they have processes in place to ensure compliance as they grow.

Recommendation 8: Review State Aid Provision for the sector

In order to create more favourable conditions for growth across the video game sector, the State
Aid provisions for video games should be reviewed. Industry stakeholders (across a range of
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company sizes and specialisms) engaged in this research report that this would help to remove barriers
to their growth.

Many Member States are setting up State aid measures for video games (such as tax incentive schemes),
since other non-EU countries offer more favourable conditions for game companies at the international
level. State aid measures are particularly challenging to establish as video games are not covered by the
General Block Exemption Regulation for State aid and State aid support to the video games sector
requires a formal notification procedure.

It is recommended that the European Commission facilitates the following 1) review of the General
Block Exemption Regulation to cover Video Games and therefore facilitate the approval of State aid
schemes for the sector; or 2) extending the scope of the Communication on State Aid for films and other
audiovisual works to video games.

In order to test the feasibility and relevance of these options, the European Commission, supported
by Sector representative bodies (e.g. Video Games Europe) should establish a structured dialogue
with industry to understand the main needs and issues and then to explore whether existing State aid
provisions could be adapted to the sector. This dialogue should help to define the criteria for the cultural
test of video games, the type of eligible expenses, and maximum ceilings for State Aid.

Recommendation 9: Facilitate the safeguarding of video games as cultural heritage

To preserve and safeguard video games, it is necessary to consider its different components: from the
game code to the storylines to the technical tools necessary for its operation, requiring migration and
emulation techniques. Directive 2019/790 (the CDSM Directive) introduced new rules on the
conservation of cultural heritage.

The video game sector, gaming community, and cultural heritage institutions should work in
partnership to preserve video games (e.g., identifying and preserving the source codes of older games).
This should be facilitated through existing networks like the European Federation of Video Game
Archives, Museums and Preservation projects. Meanwhile, the European Commission should monitor
the implementation of the CDSM Directive and case law should appraise the extent to which this
facilitates video game preservation in practice (for instance as part of an evaluation of the Directive).
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1.0 Introduction

This report provides findings for a study on Understanding the value of a European video game
society. The study was commissioned by DG Communications Networks, Content and Technology (DG
CNECT) of the European Commission and was undertaken by Ecorys and KEA between January 2022 and
August 2023.

The study aimed to review the cultural, financial, and social impacts that video games have on society.
its underpinning objective was to inform a deepened understanding of the video games sector in the
European Union (EU), in terms of both the challenges and the issues that it faces. The study has been
arranged around a set of four themes including: 1) economic and investment aspects, 2) regulatory
aspects, 3) workforce aspects including skills and education, and 4) cultural and social aspects.

The approach to the study responded to the limited existing evidence base concerning the video game
sector. The study draws together evidence from a review of existing secondary sources, an online
survey undertaken with stakeholders across the sector, a set of thematic workshops and a programme
of interviews undertaken with a range of experts and representatives.

Overall, the work has consulted over 200 secondary sources, engaged with over 300 sector
representatives through workshops, surveyed over 135 sector stakeholders and undertaken in-depth
interviews with over 30 industry representatives with expertise or specialist knowledge of the sector. In
engaging directly with stakeholders from the sector, this study in many ways represents the first study
of its kind and represents a valuable addition to the existing evidence base. As part of the approach, a
network of sector actors and stakeholders has been developed, which can continue to be built as a basis
for ongoing dialogue and collaboration.

Reflecting its breadth of focus, the study does not constitute a detailed data audit and does not intend
to fill all gaps in understanding at a granular level. In some cases the study has served to identify
persistent gaps in evidence and understanding. Chapter 6 of the report therefore identifies some
recommendations around how future work and initiatives might build on this study and further
contribute to evidence-based policy making through deepening understanding of the sector.

This report is mindful of the European Parliament report on esports and video games (Motion for a
European Parliament Resolution 2022/2027 (INI)). "7 Much of the research undertaken as part of
Understanding the value of a European Video Games Society reinforces and reflects the findings of the
Resolution. Both recognise the scale of the video game sector’s potential to contribute to future growth
and innovation (including through cross-sectoral collaboration).

1.1 Project aims and strategic questions

This project has been underpinned by four key aims, all of which seek to help policymakers and industry
players to have a stronger insight into the issues affecting the EU’s video games sector. Ultimately the
study intends to facilitate informed policy making and initiatives through expanding awareness and
understanding of the issues across the sector. The four aims are as follows:

" European Parliament, Committee on Culture and Education. Motion for a European Parliament Resolution on esports and
video games. https://www.europarl.europa.eu/doceo/document/A-9-2022-0244_EN.html
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Aim 1: To understand the issues and opportunities facing the video game sector in the EU. Although
the sector has enjoyed steady and extensive growth over recent years (which will be explored across this
report), there has been limited primary research into the needs of the sector, and the state of the EU
video gaming sector and the issues it faces remains relatively under-researched.

Aim 2: To understand the impact of the video games sector across a number of key EU policy areas.
This aim revolves around understanding how the sector impacts upon and relates to various policy
agendas including those linked to cultural, financial and social issues. This aim is underpinned by the
rationale that regulation and interventions to support the video game sector into the future need to be
informed by an understanding of how the sector relates to a range of policy areas and agendas.

Aim 3: To understand how the EU could play a targeted and active role in supporting the sector through
specific policy approaches. This third aim reflects on the needs of the sector and highlights the added
value which the EU can play to support the sustainable growth of the video games sector in the future.

Aim 4: To nurture a network of actors and experts in the EU video game sector, in order to facilitate
future exchanges. This final aim will lay the foundation for future collaboration with the sector by
identifying a group of actors and stakeholders from within the sector which the EC can collaborate with
going forward.

This study was framed around a set of eight strategic research questions (presented below) which
were informed by DG CNECT's initial Invitation to Tender, and which reflect and build on the four aims
mentioned above.

» What are the main characteristics of the videogame industry ecosystem in the EU? How does it
differ from other global markets?

» Who are the main EU-based game creators and video game companies (including those smaller
and independent players), what are their key characteristics, what are their main needs and what
are their goals in the EU (and global) market?

» What is the cultural, financial and social impact of videogames and the video games industry in
the EU?

» What is the current regulatory context and policy agenda (per policy area) at the EU level and
Member State level for the videogame sector in the EU, its current gaps, challenges and
opportunities?

» What are the main support instruments available at EU and Member State level to the video game
industry, its current gaps, challenges and opportunities? Are there any best practices?

» What are the major trends in EU gaming market, in what ways they can impact the key EU market
players and how can the EU support the industry to adapt to these changes?

» How can we promote and nurture an EU-wide network of pertinent actors and experts in fields
related to the video game industry?

» What is, according to the different market players and stakeholders active in the videogame
industry, the best course of action for the EU to support the future of the industry in Europe?

The objective for the study was to consider the value and potential of video gaming for the European
economy, its society and culture — focusing particularly on the opportunities ahead for the sector and
the ways in which these might be facilitated into the future (for instance through policy actions or
collaboration between industry and the sector). Although consumer protection is considered in Chapter
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3 concerning the regulatory environment, this study does not focus substantively on potential harms
associated with video gaming and how these might be mitigated.

1.2 Methodological overview

This report presents the evidence gathered across a range of methodological strands.

Firstly, the study involved a desk-review strand. This element of the work consulted over 200 secondary
sources of information overall, as part of a review undertaken between February 2022 and March 2023.
This included drawing on the following range of sources:

» EU policy papers and studies in the field of video gaming and cultural and creative sectors, to
understand the issues from a strategic, legal and political standpoint.

» Papers and studies providing analysis of various issues in the sector at EU and country level. It is
useful to note that the most informed sources have come from the European Game Developers
Federation (EGDF) and the Interactive Software Federation of Europe (IFSE).

» International reports on the status of the video games sector, providing data at a global and
regional level. Of particular importance in this regard are Newzoo reports and surveys conducted
among developers, organised for instance by the International Game Developers Association
(IGDA), and the State of the game industry reports authored by the Game Developers Conference
(GDC).

» National reports from national associations (usually representing businesses) and studies from
trade associations (for example, reports from Game Workers Unite (GWU), and from French video
game trade unions).

» Databases collecting quantitative sources such as Statista.

» Academic articles from scholars and researchers conducting scientific research on aspects relevant
to our research.

» News articles available online from sectoral publications, blogs, and newspapers.

The sources reviewed were useful in establishing what evidence already exists in relation to the video
game sector, but also highlighted quite piecemeal data and coverage in relation to key issues. Thus,
there are particular limitations which need to be born in mind when weighing up and applying the
evidence, particularly around the validity of existing data sets. These are set out later in this section.

The final section of the report (Chapter 6) identifies recommendations for EU stakeholders to consider,
drawing on the findings from the research, and also reflecting on the gaps in the evidence base which
the research has highlighted.

Secondly, a series of thematic workshops were undertaken with stakeholders and representatives
across the sector. These workshops were held in order to understand the perspectives, insights and
experiences of those working in, or connected to the video game sector, either as industry players, sector
representatives (such as membership organisations) or policy makers. Overall, 11 workshops were
undertaken attended by over 300 people, including a number undertaken virtually and several delivered
on a face-to-face basis. These workshops adopted a range of formats, but generally involved a
presentation from thematic experts on a particular topic and creating a forum for participants to share
their questions, perspectives and experiences. Most workshops sought to facilitate some cross-
fertilisation of inputs as participants shared their inputs and views across a range of thematic areas,
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reflecting their various experiences and the national contexts which have shaped their interaction with
the sector. The workshops also represented an effective opportunity to build awareness of the study,
and a basis for developing and establishing a network of stakeholders across the sector. The below table
sets out the workshops delivered through the study:

Table 1: Workshops and themes

Number of
Workshop theme Date Format !

attendees

The value of a European Video Games Society 31/03/2022 Online 30
Challenges and opportunities in the video game sector 26/04/2022 Online 35
Education, research, and skills" needs in the video games 17/05/2022  Face to 16
sector face
Games as cultural and artistic expression 16/06/2022 Online 31
Regulatory Framework for Video Games 12/07/2022 Online 31
Health, Wellbeing & Video Games 23/08/2022 Face to 23
face

Greening the Video Games industry: Winning solutions for  22/08/2022  Face to 20
the environment face

Rules in Play — Regulatory framework enforcement in the 20/10/2022  Online 40
video games industry

Fuelling a growing market — Financing and investments in ~ 15/11/2022  Online 30
the video games sector

Market trends in the video games sector: today and 17/11/2022  Online 25
tomorrow
Policy actions for boosting the EU video games sector 08/12/2022  Online 20

Thirdly, an online survey of sector representatives was undertaken between September and
November 2022. Overall, 134 responses from stakeholders were received. The survey questions are
attached to this report as an annex. The survey was not undertaken with a fully representative sample of
the sector, rather was used to gather perspectives and views from a range of stakeholders. The survey
was disseminated to the full list of contacts developed across the course of the study, as well as
stakeholders taking part in the workshops and engaged across the course of the study, for example at
industry events.

Finally, a programme of stakeholder interviews was undertaken as part of the study. Overall, 33
interviews were undertaken as part of this strand of the work and sought to deepen understanding
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across the study’s thematic areas of interest. The interviews built on the evidence gathered through the
desk-research phase, but also provided insights where the secondary evidence is limited. The interview
questions were tailored to the particular specialisms or experience of the stakeholders, although were
framed around a question topic guide (which is attached to this report as an annex).

A study advisory board has also guided the progress of the study and has signposted the research team
to relevant sources and stakeholders to include in the research. The feedback and insights from these
experts has also helped to shape the direction and coverage of the study, as well as the triangulation of
findings and generation of recommendations.

1.3 Limitations of the research

A wide range of secondary sources have been consulted as part of the work, but a number of limitations
should be held in mind as to the degree to which secondary data can be taken as representative, robust
and consistent. Much of the literature sourced through the desk research provides insights and
commentary on various topics but is more limited when it comes to offering robust evidence based on
guantitative data. Here we present some details on some of the core sources that have been consulted
through the work, noting the focus and contribution of each, but also the limitations which should be
noted.

» European Game Developers Federation (EGDF) and Interactive Software Federation of
Europe (IFSE) market reports. EGDF and IFSE are sectoral membership-based associations
representing game studios and publishers in various EU member states. Their yearly reports are
one of the most readily available and detailed sources of EU-level and structured data on the
video games sector, which summarise findings from studies commissioned at the national level.
While extremely useful for providing a snapshot of the EU video games market, these reports
cannot be considered entirely independent pieces of research due to the mission and membership
of the associations promoting them. Moreover, the methodology used in these reports mostly
relies on data collected from national sources (which are only partially comparable) and has not
been subject to peer-review — which complicated the efforts of the research team to verify data.

> Statista database: a German online portal collecting and visualising secondary statistics and
quantitative figures and conducting primary research on a variety of digital economy and
industrial sectors. Statista provides access to a wide variety of different sources, which has been
purchased for this study, and which allows for relatively straightforward triangulation between
sources. Collecting statistics from other reports, it includes information regarding many aspects
of the video games ecosystem, ranging from market size numbers to indications of hours played,
to users per segment. However, most figures provided by Statista are not drawn from primary
research but are rather collected from other existing reports and sources. This means that, while
facilitating the research process, Statista typically does not provide new primary data.

» Newzoo reports: conducted by a Dutch company leading provider of video games and e-sports
analytics, these sectoral reports present mostly global figures and trends for the video games
sector. Reports clearly present the methodology used, mostly based on primary research
conducted by the team involving over 75,000 respondents and are entirely dedicated to the video
games market. The open access version of Newzoo data has been accessed for this study (free of
charge), with limitations, reflecting that the data does not tend to focus on Europe and on the
European market specifically. Access to additional data sets can be purchased, although with costs
in the region of EUR 40,000, they have not been reviewed as part of this study.
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» Eurostat based on NACE (Statistical classification of economic activities in the European
Community) classification: these industry codes are the standard classification system for
European industries. NACE categories do not include the whole video games ecosystem, and
associated statistics only partially represent the activities and circumstances across the sector. The
only direct reference is category J58.21, “Publishing of computer games”, which refers to a single
aspect (publishing) and disregards the rest of the activities conducted in the sector (development,
artistic direction, music creation, distribution, etc.). Eurostat includes 2019 statistics for category
J58.21 relating to the number of enterprises, turnover or gross premiums written, production
value, value added, gross operating surplus. NACE categories that could be of relevance, namely
Section R (Arts, entertainment and recreation) and Section J (Information and Communication) do
not make further references to video games.

Considering the remit and focus of this report, we have been primarily interested in European level data.
EU-27 has been the preferred geographic level for the analysis, and in cases where data is not available
specifically for the EU-27 territory, data has been included which includes the UK and other European
countries not in the EU). Where EU-27 data is limited in its availability, so country specific examples
(European) are referred to in some cases to explore broader trends. At the same time, bearing in mind
the overall limitations discussed above and the lack of data on the video game industry, international
sources are drawn on were useful. Whilst there are some distinctions around revenue growth data, global
and US data sources are helpful in assessing the positioning of the EU in the context of the global
marketplace. Examples and data about the US market are preferred, since it, in many ways can be seen
to be connected to, and reflective of the EU market.

1.4 Structure of the report

The report is structured as follows:

» Chapter 1 provides an introduction to the research, its key research questions, and an
introduction to data sources and limitations.

» Chapter 2 '‘Market overview and financing’ looks at macroeconomic data and key market trends
in Europe and beyond. The chapter also provides an overview of typical business models, value
chains and funding mechanisms for the sector, both public and private.

» Chapter 3 ‘The regulatory environment for video games in Europe’ analyses the legislative
frameworks existing in Europe which have an impact on the running of the video game market
(copyright, intellectual property laws, competition laws and a focus on artificial intelligence
regulations), as well as the framework protecting video game users.

» Chapter 4 'Employment, Education and Skills needs in the EU video game sector’ considers the
employment and labour market aspects of the sector. The chapter looks at roles, skills, working
conditions, diversity/ inclusion and education and training.

» Chapter 5 ‘Cultural, social and educational dimensions of EU video game sector’ analyses
the multi-faceted dimension of video game and their impact on society, creativity, health, and
heritage.

» Finally, Chapter 6 summarises the core messages and recommendations presented throughout
the report.

The annexes at the end of this report contain further detail and context linked to the study. Annex 1
summarises key themes from the 11 workshops run by the team between March and December 2022.
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Annexes 2 and 3 report the names of interviewees and sector experts that have been consulted during
the research. Annex 4 lists the academic and grey literature used by researchers as secondary data
sources. Annexes 5 and 6 present the questions asked in the survey and discussed in the interviews.

1.5

Orientation to terminology used in this report

This section introduces and explains some the key terminology and concepts referred to this report.

1.5.1

>

Main Actors in the value chain:

Game creators or developers: the Video Game Industry would not exist without the hundreds of
video game artists (2D and 3D), composers, writers, (voice) actors, and programmers that
conceptualise, design, write and programme the video games that are sold (or openly shared) in
the global market. Many of these video game creators operate within the studio and publisher
system (either as hired staff or freelancers) but a sizeable number of them also operate
independently from this, as part of the independent game (Indie Game) scene.

Game studios: these are the main companies responsible for hiring video games creators and
the most visible side of the industry for the consumer. In the console market, game studios can
be further sub-divided into first-party studios (for example are part of the console development
company and develop exclusively for them), second-party studios (develop only for a particular
console but are not part of the console company) or third-party studios (develop for any console
in the market).

Hardware and Peripheral developers: aside from PC and Mobile gaming, which uses third-party
hardware (such as graphic cards and Mobile phones) to run video games, a sizable proportion of
video games (44% of revenues in 2021 in EU key markets according to the ISFE) is experienced
through consoles and other dedicated devices. The market is dominated by three major players:
Microsoft (Xbox), Nintendo (Switch) and Sony (PlayStation) which represent the entirety of the
console hardware market.

Game Publishers: Publishers are the rights-holders for video games. Once the game is delivered
by a game developer (first-party, second-party or third-party), the publisher is responsible for
marketing the product launch and the manufacturing process. The publisher is also the main
investor for game development. Depending on its level of investment, it owns part, or all of the
Intellectual Property of a video game. Some publishers can be generalist and publish a wide
variety of video games (such as Ubisoft (France)) or be specialised in specific types of video games
such as strategy (e.g., Paradox Interactive (Sweden)).

Distribution and Retail: Distributors and retailers are responsible for the physical and digital
storage and delivery of the product, and usually for the sales to consumers. As mentioned by
Limpach (2020), games distribution and retail were dominated by physical copies of the video
games being sold in traditional brick and mortar stores such as Micromania or GameStop until
2000. With the move to digital games and mobile games, app stores such as Google Play
(Alphabet) or App Store (Apple) and the emergence of digital retail and distribution platforms
such as Amazon, Steam, Epic Game Store have changed the way that video game sales operate.

Gaming platforms: This refers to the electronic delivery system used to launch or play an
interactive game, and which includes mobile applications.
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1.5.2 Monetisation models

Monetisation models is a broad term referring to various methods game developers and publishers have
to derive income from their games, including:

» Game purchases: where the game is sold at a given price by the gaming company.

» In-app purchases: the game is accessible for free, but it pushes users to buy either digital goods
or premium versions and upgrades of the game.

» Ad-supported: the game is accessible for free, and monetisation passes through advertisement
within the game.

New models include:

» Microtransactions: such as in-game purchases, downloadable content (DLCs), season passes, loot
boxes.

» Subscription models to access a catalogue of games: both by console and hardware
manufacturers (PlayStation Now and Xbox Game Pass, Apple Arcade, Nvidia Geforce Now), digital
services (Amazon Prime Gaming, Google Stadia), and game publishers (Ubisoft's Uplay Plus and
Electronic Art's EA Access and Origin Access). These are becoming increasingly popular as cloud
gaming becomes more feasible and widely adopted, offering players a wide library of rotating
games to play. This issue demonstrates how the video game sector is constantly changing and
growing, spurred by developments in technology and digital media.

» Linking to the above, GaaS (Games-as-a-service) is a business model that allows game developers
to monetize video games after release in the long run. It's achieved by the games being updated
frequently with new experiences and offered to the players on a subscription basis or in the form
of in-game purchases. Single game subscription models on the other hand are especially used for
massively multiplayer online role-playing game (MMORPG, including major titles such as Final
Fantasy XIV, World of Warcraft, or Dofus).

1.5.3 Other important terms in the video game sector

The following list sets out some common acronyms and terms used across the Video Game sector, and
which are also referred to in our report.

» ‘AAA’ or ‘triple A’: This informally applied classification is used to refer to video games produced
and distributed by a medium-sized or major publishing company, and which have higher than
average development and marketing budgets than other tiers of games. The term began being
used in the 1990s and was borrowed from the credit industry, reflecting that AAA games
represented a safe investment opportunity, likely to yield high levels of returns for investment’2.
Meanwhile ‘AA’ refers to games produced by a team of developers outside of the large first-party
studios of the major developers (usually with involvement from indie developers or indie studios).

» AR: Acronym referring to ‘augmented reality’. These are physical world experiences enhanced
with computer-generated input. Pokémon GO is undoubtedly one of the most recognisable

'2 Bernevega, A; Gekker, A (April 2021). "The Industry of Landlords: Exploring the Assetisation of the Triple-A Game". Games and
Culture. 17: 47-69. doi:10.1177/15554120211014151
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https://en.wikipedia.org/wiki/Games_and_Culture
https://en.wikipedia.org/wiki/Games_and_Culture
https://en.wikipedia.org/wiki/Doi_(identifier)
https://doi.org/10.1177%2F15554120211014151
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examples, which overcasts digital representation of Pokémon into the physical world through a
mobile phone camera.

ARPPU: Acronym referring to average revenue per paying user. This is a measurement of revenue
according to paying users over a period of time.

Casual (games): These are games targeting a mass market audience, rather than hobbyist gamers.
Casual games are not restricted by gameplay, rather involve simple rules, shorter sessions, and
are mechanically accessible to players of all skill ranges. However, casual games share similarities
with hyper-casual games, but have more complex elements and mechanics.

Cloud gaming: Also known as gaming-on-demand, this is a method of playing online games
using remote servers. As titles reside on a company server, cloud gaming removes the need to
download and install full games. Restrictions including internet bandwidth and server capacity are
less prominent in mobile gaming.

NFT: an initialisation for non-fungible token. A unique, irreplaceable, and inimitable digital ticket
most often used to denote ownership of a specific digital asset or file. NFTs are typically held on
the blockchain, most commonly the Ethereum blockchain, to verify ownership.

Soft launch: The release of a new app or game to a restricted audience in advance of a full launch.
Similar to beta releases, soft launches allow for the removal of bugs but extend to mechanical and
economical balancing or even fundamental alterations to the game.

Clone: a game that is similar in design to another game in its genre (e.g., a Doom clone or a Grand
Theft Auto clone). Sometimes used in a derogatory fashion to refer to an inferior copy of a more
successful title.

Console: a video game hardware unit that typically connects to a video screen and controllers,
along with other hardware. Unlike personal computers, a console typically has a fixed hardware
configuration defined by its manufacturer and cannot be customized. Sometimes includes
handheld consoles, to differentiate them from computers, arcade machines, and cell phones.

Downloadable content (DLC): Additional content for a video game that is acquired through a
digital delivery system.

Game engine is a software framework primarily designed for the development of video games
and generally includes relevant libraries and support programmes.”® There are different subsets
of engines, such as specialised ones for physics and graphics. Often the game engine is only
middleware which game specific behaviours are built upon, though end-users do not tend to
make this distinction.

indie game (or independent video game): Loosely defined as a game made by a single person
or a small studio without much financial, development, marketing, or distribution support from a
large publisher.

Mod: a third-party addition or alteration to a game. Mods may take the form of new character
skins, altered game mechanics or the creation of a new story or an entirely new game-world. Some
games (such as Fallout 4 and Skyrim) provide tools to create game mods, while other games that

'3 Valencia-Garcia, Rafael; et al. (2016). Technologies and Innovation: Second International Conference, CITI 2016, Guayaquil,
Ecuador, November 23-25, 2016, Proceedings. ISBN 9783319480244.


https://en.wikipedia.org/wiki/Software_framework
https://en.wikipedia.org/wiki/Video_game
https://en.wikipedia.org/wiki/Library_(computing)

UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY / 25

do not officially support game modifications can be altered or extended with the use of third-
party tools.

» Developers: these are video game studios or individuals that specialise in managing the process
and carrying out the technical, creative, artistic, and managerial activities needed to create a video
game. According to EGDF estimates, there are around 5,000 game developing studios in Europe.’

» Publishers and distributors: these are generally bigger companies that publish (i.e., support
game development through funding, marketing and promotion) and distribute (i.e., deliver and
sell physical and digital video games into store) video games developed within the company itself
or by external developers. The role of publisher and distributor can be played either by the same
or by different entities. The same EGDF report mentioned above, the only one providing EU-level
figures on the distinction between developers and publishers, identified 203 game publishers in
Europe.”

» Hardware manufacturers: these actors provide the industry with the hardware necessary to run
video games and with accessories used by gamers to enhance their gaming experience. The video
games industry sees three main categories of hardware required to game: home and mobile
consoles (electronic devices specialised in video games experiences), Personal Computers (PC,
multi-purpose computers used also for gaming), and smartphones used for mobile, casual forms
of gaming. In terms of accessories, these include, for instance, headphones, controllers, PC mouse
and keyboard, etc.

» Video games ecosystem: These stakeholders include, for instance, service and tool providers,
retailers, consultant companies, law firms specialised in or managing video games-related cases,
industry associations and organisations, companies and research centres working on the R&D
allowing for technological progress, academia and education establishment.

'4 EGDF, Report on the European game development industry in 2019 (EGDF, 2019).
1> EGDF, Report on the European game development industry in 2019 (EGDF, 2019).
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Chapter Summary

The video games market has developed into a major cultural and creative industry, globally
generating EUR 179 billion in revenue and reaching a record number of 3.09 billion players in 2022.
The European market is well-established, but smaller than its North American and Asian counterparts.
The EU video games market generated EUR 23.48 billion and reached approximately 220 million users
in 2022 (EU-27). This is a relatively steady market share in the global context but is expected to
decrease from 8.7% to 7.3% over the 2017-2027 period due to the faster growth of competing
markets, mostly in America and Africa.

Key findings

The analysis of market and financing available data reveals several key findings which are currently
shaping the European Video Games industry, namely:

> The dominance of digital Video Games and, more specifically, mobile games as the fastest
growing market segment;

> The emergence of new technology-driven market segments (e.g., metaverse, AR/VR, cloud
gaming). These new segments are mainly fuelled by investments from non-European companies, but
preliminary market results are not convincing yet. The future developments of such trends and the
industry-wide uptake across the video game sector are highly uncertain;

> The emergence of games-as-a-service (GaaS) business models, which allow developers to
perform soft launches and monetise games in the long-term after their release;

> The European competitive advantage relies on its creative potential, with a large number
of small to medium studios owning and releasing creative IP, a crucial asset in a content driven
industry such as Video Games.

> The European market is comparatively weaker on value chain segments that require higher
amounts of investments, namely: hardware manufacture (with no single major console
manufacturer being European), and technology-driven market developments as noted above.

> A private financing gap in the European market, especially for scale-ups, and the
prevalence of public funding schemes (project funding and tax incentives).

> The relative lack of scaling and growth financing opportunities for European Video Games
companies increases the appetite for seeking other sources of financing. This partly explains the high
number of merger and acquisition (M&A) activities in the sector, also fuelled by the increasing
interest shown by large tech companies in the European Video Games industry.
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Chapter Summary

The Video Games industry lacks uniform and comprehensive data on its trends and performance. This
is mostly due to the absence of a granular NACE classification for Video Games companies which all
fall under the same code (J58.2.1 - Publishing of computer games). This leads to a lack of transparency
in data and analysis and to Video Games companies often registering under other classifications. In
this context, learning from the classifications adopted for other CCls (such as the Movie and TV one
which adopt different codes for activities at different stages of the value chain) could strongly increase
the possibility of providing robust industry statistics and therefore allow for sound evidence-based
policies and business strategies.

Main trends

Current market data illustrates the shift from Physically sold to Digital Video Games, with the former
accounting only for 17% of total market revenues in 2022, and with average revenues per user for
digital video games rapidly increasing at a faster pace than the ones for Physically sold video games.
Through a closer look at the broader digital segment, it can be noticed that Mobile games in particular
are driving the growth rates of the digital segment. At the same time, new technologies are thought
to have the potential to shape future market trends. Recent years have seen the growth rates of cloud
gaming. It is debated to which extent cloud gaming will develop in terms of revenues and uptake.
While it is highly innovative and expected to grow, several barriers still exist (e.g., the widespread
availability of very high-speed internet) and recent industry setbacks such as the shutdown of Google
Stadia are making experts more sceptical on the segment’s future potential.

On the other side, the metaverse and virtual worlds are drawing growing investors’ interest and
opening the door to interesting crossovers between video games and other CCls, such as the Fortnite
case, turning the Video Games industry into an interesting medium for the development and
monetisation of other CCS as well. Similar to cloud gaming, AR/VR applications to the video games
market are underperforming industry’s expectations. Although several hardware manufacturers are
investing in VR headsets, players are lamenting the lack of high-profile games and the segment has
not yet picked up in terms of significant market share. Finally, esports are drawing higher and higher
numbers both in terms of revenues and audience, respectively with a 24% and 28% CAGR in the 2016-
18 period and an estimated market value of EUR 560 million in 2022 but, according to industry experts
interviewed for this report, both from the publishers and the teams/tournament organisers
perspectives, the market is far from being profitable for all the typologies of stakeholders involved
and the industry is considered to be still in a start-up investment phase.

While the digital transformation has radically reshaped the industry and Digital Video Games have
become the current norm, other more recent technological advancements have still to demonstrate
their potential and available information is not sufficient to determine accurate forecasts on their
future development and impacts on the industry. In this context, European players seem to be waiting
for more consolidated market trends before venturing into the application of novel technologies, with
major investments in AR/VR and the metaverse coming mostly from foreign companies, especially in
the North American market.
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Chapter Summary

according to industry experts interviewed for this report, both from the publishers and the
teams/tournament organisers perspectives, the market is far from being profitable for all
stakeholders involved and the industry is considered to be still in a start-up investment phase.

While the digital transformation has radically reshaped the industry and Digital Video Games have
become the current norm, some recent technological advancements have not fully demonstrated
their market potential yet. The information currently available is not sufficient to determine accurate
forecasts on their future development and impacts on the industry. Major investments in
technologies such as AR/VR and the metaverse are coming mostly from non-EU companies, especially
in the North American market, with smaller European video game companies waiting for a clearer
market uptake before developing games for these novel technologies.

The industry has been significantly impacted by the digital shift, mostly in terms of business model,
where the traditional one of selling consoles at cost and make revenues out of the sale of games has
left its place for games-as-a-service (GaaS) business models, allowing developers to monetise video
games after the release for a longer time period. Free-to-play (F2P) is also becoming increasingly
popular, together with similar models of freemiummodels. At the same time, focusing on EU industry
players, survey results show that among various monetisation models, the preferred one remains
paid apps/games, and that subscription and in-app transactions-based business models are more
used by non-indie stakeholders; signalling that the European market might be running behind on
monetisation capacities from the most recently emerged business models. This becomes even more
important when considering the European industry landscape is mostly made up of SMEs with lower
investment capacities, widening the gap between European indie developers and multinational
corporations in terms of capacity to compete on the latest technological advancements.

European game developers state that the main barrier to growth is the lack of financing, particularly
funding for small and medium developers looking to scale up. Survey results also show the relatively
small prevalence of private financing for video games projects in Europe, especially for indie
developers. Game developers may therefore work for larger studios or publishers instead of
developing their own creations, or seek additional funding through merger and acquisitions.

From the information collected for this report, it emerges that the European competitive advantage
relies on its creative potential, with thousands of big or small studios owning and releasing creations.
This is definitely an important asset in the content-driven video game industry.
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The European market is less present on those value chain segments that require higher amounts of
investments, namely: hardware manufacture (with no single major console manufacturer being
European), innovative technology driven market segments (such as VR/AR and the metaverse) and online
content distribution (with no major European cloud gaming service nor live streaming platform).

In this context, whilst private financing has a key role, public funding is also important for the sector’s
development and indeed public support schemes are among the most used sources of financing for
European companies, with clear preferences towards tax incentives and grants. Several countries have
started in recent years to focus their attention on the video game industry, creating ad-hoc funding
schemes, such as in Germany with its Games Hub strategy and funding programme.

Funding opportunities are available also through European programs, most notably through Creative
Europe with a budget of EUR 6 million in 2022. At the same time, the majority of public funding grant
schemes, mostly the ones that take the form of grants, are directed at financing projects rather than
studios. Some financial instruments backed by public institutions are available, most notably the EIF
guarantee facility, aimed at facilitating finance investments through public guarantee schemes.
Channelling private financing towards video games remains a challenge: survey results show that industry
members do rely on private financing (in the form of VC and equity) for corporate development projects
but face a financing gap in the private sector and a difficulty to convince investors of the potential returns
of the Video Games industry.
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2.0 Market Overview and Financing

This section of the report provides an initial overview of the EU video games sector. It describes the
definitions adopted throughout the report, both in terms of market segmentation and value chain actors
(since these are useful to establish and refer to in the analysis of overall market and finance trends). It
then highlights key aspects of the sector's size and composition and provides an overview of financing
issues attached to the sector. This chapter particularly draws on data made available by Statista and
Newzoo and it should be held in mind that the data from these sources is slightly different, mainly due
to the parts of the video game sector that the data represents. For completeness, the report refers to
data from both sources but explains the reasons for the discrepancies between their respective data.

Regarding market segmentation, given the extremely rapid transformations that continuously change
the EU’s video games sector, no fixed taxonomy can be found in the literature. The segments definition
adopted throughout this report is the one provided by Statista in the 2022 Digital Media Report — Video
Games’®, which divide the market by the following categories:

» Physically Sold Video Games comprises revenues associated with in-person purchases of video
games in retail stores (e.g., at GameStop, Walmart, and Target) or in online-shops as optical discs,
ROM cartridges, or other solid storage media.

» Digital Video Games encompasses revenues associated with the digital game sales (e-shops such
as Steam, Origin, GoG, and Blizzard's Battle.net for PCs and the Xbox Games Store, PlayStation
Store, and Nintendo eShop for consoles). Additional downloadable content (DLC) and
subscription services are included. The definition covers subscription-based games, e.g., World of
Warcraft, as well as free-to-play games with in-game purchases for additional premium content
or functionalities, e.g. Fortnite.

Furthermore, according to Statista segmentation, Digital Video Games are further divided into:

» Mobile games: mobile games are defined as gaming applications for smart devices such as
smartphones and tablets.

» Download games: download games refer to online sales of full version video games for gaming
consoles or PCs/laptops via direct download of the installation file and a corresponding product
key.

» Cloud gaming: cloud gaming is a form of video game streaming that allows players to play games
on their devices through an internet connection, without the need for dedicated gaming hardware
or local installation of games.

» Gaming networks: gaming networks refer to paid subscription services for getting access to
premium online services such as Xbox Live Gold, PlayStation Plus, or Nintendo Switch Online.

» Online games: online games such as Fortnite and World of Warcraft are video games that can be
played over the internet with other players from around the world.

» Games live streaming: games live streaming refers to the practice of broadcasting video gameplay
and commentary in real-time to an online audience. The market for games live streaming
encompasses a wide range of platforms, services, and products, including streaming platforms.

'6 Statista (2022). Digital Media Report — Video Games. Source: https://www.statista.com/study/39310/video-games/ Accessed
on 215 July 2022.
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This segmentation between physically sold and digital video games is based on the type of purchase
made by the consumer. However, other segmentations are used to develop different insights on trends
that are shaping the market. Newzoo'’, one of the main global providers of data and insights on the
video games industry, identifies five segments depending on the devices used to run games. The
segments are console games, tablet games, mobile/smartphone games, browser PC games and
downloaded/boxed PC games. The smartphone segment is the area that is expected to grow the fastest
due to rising demand for mobile games and multiple technological advancements in the market
(including AR, VR and cloud gaming) that advance the quality of mobile gaming and make it more
accessible.’”® Based on gaming type, the global market is divided into online and offline gaming. The
online area is the segment expected to see an increasingly important market share in the coming years
due to technological advancements including the emergence of 5G networks and availability of
unlimited data plans.

Regarding the definition of value chain actors, an important distinction must be made between the
traditional value chain and the new and emerging one brought about by the digital disruption. A useful
comparison between the two is provided by a 2017 peer-reviewed academic paper’’, showing the
changes in value creation processes brought about by the internet.

Regarding the traditional value chain?’, the process of creating value begins with the hardware
manufacturer, which supplies the hardware (consoles, PCs, etc.) on which games can be played. The
developer oversees, designs and writes the software programme for the game, while the publisher
produces and distributes the game. The interrelationship between game developers and game
publishers can follow three main scenarios: 1) publishers finance the whole game and retain the game
IP, one or more game developers are then developing the game as ‘work-for-hire’; 2) game developers
self-finance the game development and keep the game IP (publishers are often still involved for
distribution purposes); 3) the game is co-produced between game developers (one or more) and the
game publisher, where IP and revenues are split based on contractual arrangements. In this process, the
distributor acts as a marketing and distribution intermediary between developers, publishers and
retailers which, in the end, retail both the hardware and software to consumers. Figure 1 outlines the
range of value-chain actors in the video game sector.

17 Retrieved from https://newzoo.com/insights/articles/games-market-revenues-will-pass-200-billion-for-the-first-time-in-2022-
as-the-u-s-overtakes-china on July 20th, 2022.

8 MRFR (2021) https://www.globenewswire.com/news-release/2021/10/28/2323064/0/en/Video-Game-Market-Size-is-
Predicted-to-Expand-at-a-CAGR-of-14-5-from-2020-to-2026-Report-by-Market-Research-Future-MRFR.html

19 Gonzalez-Pifiero, Manel. (2017). Redefining The Value Chain of the Video Games Industry. DOI: 10.13140/RG.2.2.35972.53129.
20 Business Insights, 2009. Video Gaming Market Outlook
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Figure 1: Value-chain actors in the video game sector.
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At the same time, online digital distribution is creating new emerging value chain mechanisms, mostly
in the convergence between the functions of the distributor and retailer with the editor or publisher?'.
In the first place, the role of the distributor tends to disappear, as publishers can directly distribute their
games via the internet. At the same time, publishers can also choose to distribute their games trough
Internet Service Providers (ISPs) and via device manufactures, which function as content aggregators
and provide game markets (app stores) for the direct distribution of games to consumers.

The data presented in this section has been drawn from secondary sources, including academic research
on the main challenges and changes involving the video games industry; market reports published by
industry associations (such as the Interactive Software Federation of Europe — IFSE) and data analyses
provided by platforms such as Statista and Newzoo. As introduced in Chapter 1, available secondary
data on the video game sector is limited and sometimes inconsistent between different sources. Primary
data, in the form of qualitative insights derived from the series of workshops organised for this research
project, as well as surveys and interviews with industry experts, is included in this section of the report
to validate and interpret the results derived from secondary data analysis.

2.1 Key macroeconomic data and trends across the EU Video
Games sector

This sub-section will explore the composition of the video gaming market in the EU by looking at the
different value chain actors, geographical dynamics, typology of production, size, and market share. The
analysis will consider differences and evolutions of the gaming industry architecture among European
countries.

To compile this chapter, the available data on the size (in terms of revenue, users and employment) of
the video games industry has been examined to determine trends within the sector, also in the context

21 DEV, 2014. Libro Blanco del Desarrollo Espafiol de los Videojuegos.
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of the global market, and other sectors. As set out in Chapter 1 of the report, there are limitations to the
degree that the data analyses can give a true indication of sector performance.

The main challenge in providing sound industry statistics is the absence of a dedicated NACE
classification for the video games industry (Statistical Classification of Economic Activities in the
European Community). Currently, the only NACE code specifically targeting the sector is J58.2.1 -
Publishing of computer games, leading to numerous misunderstandings especially for game developers
which, as reported by the European Games Developer Federation - EGDF, often end up registering
themselves under other classifications (such as: 62.0.1 - Computer programming activities, R90.0.3 -
Artistic creation, C32.4.0 - Manufacture of games and toys, R93.1.9 - Other sports activities, 162.0.2 -
Computer consultancy activities, J63.1.2 - Web portals, M72.2.0 - Research and experimental
development on social sciences and humanities, P85.6 - Educational support activities) making the video
game industry an invisible entity in official statistics.??

In this context, relevant insights can be derived from the NACE classifications used for other CCl sub-
sectors, such as the ‘movie’ sub-sector, which has a broader NACE code (59.1 Motion picture, video and
television programme activities) that identifies both production and distribution, and which is
subsequently divided into three more specific categories: 59.11 - Production activities, 59.12 - Post-
production activities, 59.13 - Distribution activities, 59.14 - Projection Activities. Nevertheless, interesting
insights can be derived from Eurostat data®, which collects annual statistics on a series of macro-
economic indicators for the NACE code J58.2.1. Data on the number of active enterprises by country
clearly highlights the existence of dominant markets inside the EU, with Sweden hosting 24.5% of the
total EU-27 enterprises in 2020, Poland 22% and France 15.5%.

2.1.1 The European market in a global context

The video games market is exposed to rapid cycles of innovation and changes. In less than 50 years it
has developed from a small niche sector into an industry producing billions of euros worth of revenues
and profits. Today its revenues and investments give the video games industry a highly relevant position
among other mainstream industries at both the EU and worldwide level. Video games have become a
multi-billion-euro industry and a leading sector in the creative industries. In 2022 the video game
industry generated total revenues of EUR 179 billion with mobile games making up half of global
revenues (EUR 86.6 billion), according to Newzoo, which is the source most frequently used in the video
games sector.?* With a more extensive coverage of mobile gaming, Statista estimates that the video
games sector generated EUR 313.4 billion in revenues in 2022 (+17% year on year), and reached a record
number of 3.09 billion global players by the end of 2022.> We use Statista data extensively in the
following paragraphs as more data is available at EU27 level.

22 EGDF (2021). EGDF position on the games industry statistical classification (NACE code) Available at:
https://www.egdf.eu/wp-content/uploads/2021/04/202004-EGDF-position-on-the-games-industry-statistical-classification-
NACE-code.pdf Accessed on 13/02/2023

23 Annual detailed enterprise statistics for services (NACE Rev. 2 H-N and S95). (2022). [Data set]. European Commission,
Eurostat. http://data.europa.eu/88u/dataset/fpgx4qxiszn2h352odpaq

24 Newzoo (2022) 2022 Global Games Market Report. https://newzoo.com/resources/trend-reports/newzoo-global-games-
market-report-2022-free-version?utm_campaign=GGMR2022&utm_source=press

25 "Games - Worldwide." Accessed March 05, 2023.
https://www.statista.com/outlook/amo/media/games/worldwide?currency=EUR Note: the Statista data on video games is
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https://www.egdf.eu/wp-content/uploads/2021/04/202004-EGDF-position-on-the-games-industry-statistical-classification-NACE-code.pdf
http://data.europa.eu/88u/dataset/fpqx4qxiszn2h352odpaq
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Globally, the video game sector is forecast to have a Compound Annual Growth Rate of 12.46% between
2017-2027, with revenues equating to a total market size of EUR 471.5 billion by 2027.%° Figure 2 outlines
global video game revenue growth and based on this we can see a Compound Annual Growth Rate of
5.6% (2020 — 2024).2” According to Statista, the global Video Games market is forecast to continue
growing in revenue terms until 2027.

Figure 2: Overall global video games revenues (physical and digital formats, in billion EUR)
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At the EU27 level, data elaborated by Statista?® estimates the total market size of the sector to be EUR
23.48 billion in 2022 (a 15% increase compared to 2021) and EUR 18.14 billion in 2020%°. These data
points largely align with the figures provided by industry sources such as the Interactive Software
Federation of Europe (ISFE) for 2020%° and for 2022, for which IPSOS MORI data elaborated for ISFE
forecasted a total market size of EUR 24.5 bn. The same source estimates that in 2022 only 17% of
European video game revenues derived from physically sold games (19% in 2021, and 20% in 2020),

comparable to many data sources (PWC, Juniper Research, for instance). However, some data providers such as Newzoo or
Techspot present analyses with a significantly smaller mobile games market, due to a narrower definition of this segment (i.e.
many apps are categorised as games by the former data providers, and not by the latter). The main impact for our analysis is
that the global market share of Asian countries (and especially China) are significantly higher. Wijman, T. (2022). Games Market
Revenues Will Pass $200 Billion for the First Time in 2022 as the U.S. Overtakes China. Retrieved from:
https://newzoo.com/insights/articles/games-market-revenues-will-pass-200-billion-for-the-first-time-in-2022-as-the-u-s-
overtakes-china

26 "Games - Worldwide." Accessed March 05, 2023.
https://www.statista.com/outlook/amo/media/games/worldwide?currency=EUR

27 Obedkov, E. (2022) Newzoo: global games market to surpass $200 million in revenue for first time in 2022. Source:
https://gameworldobserver.com/2022/05/05/newzoo-global-games-market-to-surpass-200-million-in-revenue-for-first-time-in-
2022 Accessed on 21st July 2022.

28 Games - Europe. (n.d.). Retrieved July 26, 2022, from https://www.statista.com/outlook/amo/media/games/europe

2% From Statista. The data encompasses B2C enterprises. Figures are based on the Games segment, which is divided into
Physically Sold Video Games and Digital Video Games. Physically Sold Video Games comprises revenues associated with in-
person purchases of video games in retail stores. All monetary figures refer to consumer spending on digital goods or
subscriptions in the respective segment. This spending factors in discounts, margins, and taxes.

30|SFE (2021). Key facts about Europe’s Video Games sector. See: https://www.isfe.eu/data-key-facts/key-facts-about-europe-s-
video-games-sector/


https://newzoo.com/insights/articles/games-market-revenues-will-pass-200-billion-for-the-first-time-in-2022-as-the-u-s-overtakes-china
https://newzoo.com/insights/articles/games-market-revenues-will-pass-200-billion-for-the-first-time-in-2022-as-the-u-s-overtakes-china
https://www.statista.com/outlook/amo/media/games/worldwide?currency=EUR
https://gameworldobserver.com/2022/05/05/newzoo-global-games-market-to-surpass-200-million-in-revenue-for-first-time-in-2022
https://gameworldobserver.com/2022/05/05/newzoo-global-games-market-to-surpass-200-million-in-revenue-for-first-time-in-2022
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except for the console games market where the percentage of revenues generated by physical games
remains high at 37%, particularly if compared to the PC market where it accounts only for 5% of total
revenues. Figure 3 also sets out EU video game market revenues by segment.

Figure 3: Overall European video games revenues (physical and digital formats, in billion EUR)
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2022 ISFE data on five key markets (France, Germany, UK, Italy and Spain) shows that:

» Console games revenues saw a 6% YoY increase, accounting for 42% of total market revenues and
a total value of EUR 7.7 bn. The player base also increased by 11%

» PC games revenues registered a 19% YoY increase mainly driven by full-game downloads and in-
game extras, representing 12% of total revenues and a total value of EUR 2.2 bn.

» Mobile games revenues registered a 2% YoY decrease, accounting for 42% of total market
revenues and a total value of EUR 7.7 bn. At the same time, the player base significantly increased
by 8.8 million people YoY.

Statista data on digital video games shows how, in 2022, the majority of revenues came from mobile
games (EUR 15.5 billion, 73% of total revenues), growing from 60% of total revenues in 2017. In terms
of the global market share, the EU27 market accounts for a relatively steady proportion over the 2017-
2027 period, with a slight forecasted decline from 7.5% of the global market share in 2022 to 7.3% in
2027, due to higher forecasted growth rates of other markets (particularly the American and African
one).3?

3T Games - Europe. (n.d.). Retrieved January 26, 2023, from https://www.statista.com/outlook/amo/media/games/europe
32 Video Games - EU-27. (n.d.). Retrieved February 14, 2023, from https://www.statista.com/outlook/dmo/digital-media/video-
games/eu-277?currency=EUR


https://www.statista.com/outlook/amo/media/games/europe
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Figure 4: Overall share of EU video games sector in the global market
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Figure 5: European digital video games revenues by segment (in billion EUR)
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33 Video Games - EU-27. (n.d.). Retrieved February 14, 2023, from https://www.statista.com/outlook/dmo/digital-media/video-
games/eu-27?currency=EUR
34 Video Games - EU-27. (n.d.). Retrieved February 14, 2023, from https://www.statista.com/outlook/dmo/digital-media/video-
games/eu-277?currency=EUR



/ 38 UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY

In terms of employment, the sector employed more than 74,0003 employees in the EU in 2020.3¢ The
sector is expected to witness growth levels of over 5% per year for the subsequent five years (see Chapter
4 for more information on sector employment).3” Overall, consultations with stakeholders across the
research indicated a general level of confidence that sector employment would continue to grow in the
future, with the caveat that the limited supply of skills within (and entering) the workforce is acting to
constrain this growth (more consideration of this issue is given in Chapter 4 on Employment, Education
and Skills Needs).

In terms of users, according to Statista data, there were 246 million Europeans playing video games in
20213, rising from 222 million in 2019 (prior to the COVID-19 pandemic). 2022 data shows that 53% of
EU population plays video games on a regular basis, equal to 237 million people with a 1% year-on-
year, with 77% of players being adults (above 18 years old). At the same time, the overall time spent
playing video games decreased to 8.8 hours per week (compared to 9 hours per week in 2021),
confirming the post-pandemic trend that shows playing time returning to pre-covid standards.
According to Statista, the industry is expected to reach 265.4 million users by 2027, showing a 20%
increase across a ten-year period (2017-2027). In terms of industry segments, mobile games and
download games were the most played video games in 2022, with 90 and 80 million users respectively.

Meanwhile, data indicates that physically sold video games are in rapid decline, with this segment
expecting to lose up to 43.6% of its users between 2017-2027. Regarding growth trends across different
segments, the most interesting ones are Gaming Live Streaming, which is expected to become the most
popular segment in the video game industry by 2025 and to reach 134 million users in 2027 (with a
growth rate over 10 years of 220%), and cloud gaming, which is expected to reach 61 million users in
2027 with a growth rate across 4 years (2020-2024) of more than 600%.

35 https://www.videogameseurope.eu/news/europes-video-games-industry-publishes-annual-key-facts-report-authoritative-
data-and-engagements-from-
2021/#:~text=Key%20Facts%20from%202021%20%E2%80%93%20highlights&text=Global%20revenue%20exceeded%20%E2%
82%AC1,published%20the%20Guide%20to%20Esports

36 87,000 employees were estimated as working in the sector according to data is extracted from the 2019 EUROPEAN VIDEO
GAMES INDUSTRY INSIGHTS REPORT By European Game Developers Federation (EGDF), supported by Interactive Software
Federation of Europe (ISFE). Available at: https://www.egdf.eu/wp-content/uploads/2021/08/EGDF_report2021.pdf. The data is
based on estimations and approximations, for a more detailed methodology see Annex 1 of the report.

37 |SFE (2021). Key facts about Europe’s Video Games sector. Available at: https://www.isfe.eu/data-key-facts/key-facts-about-
europe-s-video-games-sector/

38 Data source: Statista.com


https://www.egdf.eu/wp-content/uploads/2021/08/EGDF_report2021.pdf
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Figure 6: EU-27 video games users by segment (in million)
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Furthermore, Video Games Europe data* indicates that there were 124.8 million players in 2021 in five
key European markets: France, Germany, Italy, Spain, the UK (which is not included in the Statista data
based on the country not being in the EU). The ISFE report shows that more than 50% of the European
population aged between 6- 64-years old play video games, with no significant gender differences but
significant age ones, as an example of the total population aged 11 to 14, 80% are video games players
while of the total population aged 45 to 64 only 35% are players. In terms of devices used, 63% of
European players play video games on their smartphones or tablets, 54% on consoles and 52% on their
PCs.

The comparative importance of the video games industry, and more specifically of its digital component
(Figure 7), is highlighted by the comparison of its revenues with other cultural and creative industries.
Statista data shows digital video games revenues as being 5.5 times higher than e-Publishing, 4.3 times
higher than digital music and 1.8 times higher than video-on-demand in 2020. Similar figures and trends
can be seen when analysis average revenues per user, confirming the importance of the video game
industry among CCls.

39 Video Games - EU-27. (n.d.). Retrieved February 14, 2023, from https://www.statista.com/outlook/dmo/digital-media/video-
games/eu-27?currency=EUR

40|SFE (2022) Key Facts from 2021. Available at: https://www.isfe.eu/wp-content/uploads/2022/08/FINAL-ISFE-EGDFKey-Facts-
from-2021-about-Europe-video-games-sector-web.pdf



/ 40 UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY

Figure 7: EU-27 digital video games revenues in EUR compared to other digital CCls (in billion)
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2.1.2 The European market: Key players in the sector

The EU video game market is mostly characterised by small to medium size companies that operate at
different levels in the global video game industry. By way of an overview, the European video games
market is composed of:

» Game Publishers: The EU is the home to one of the largest game publishers in the market, Ubisoft
Entertainment. Based in Montreuil, France, this publisher is one of the major players in the sector
being responsible for several game studios around the world and for developing high profile
game franchises such as Assassin's Creed, Far Cry, For Honor, Prince of Persia, Tom Clancy's, Just
Dance, Watch Dogs and Rayman. The EU is also host to other well-known game publishers such
as Paradox Interactive (Sweden), specialised in historical strategy games (Europa Universalis), role-
playing video games (Tyranny) and management simulators (Cities: Skylines), and THQ Nordic
(Austria), which specialises in acquiring and managing game developer companies across the
world.

» Game Creators and Game Studios: The EU is home to several world-renowned game studios
which operate in different genres and types of games over different level of platforms. The EU
industry is far from being uniform across Member States and different companies operate at
different segments of the video game market. Some notable EU-based Game Developers include:

> CD Projekt Red (Poland), developers of the very successful The Witcher franchise.

> Mojang (Sweden), creators of Minecraft, a global phenomenon played monthly by over 140
million players worldwide.

> Quantic Dream (France), creators of Fahrenheit, Heavy Rain, Beyond: Two Souls and Detroit:
Become Human.
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> Bohemia Interactive (Czechia), creators of the ARMA series, a game that was at the origin of
the global phenomena Fortnite.

D> Rovio (Finland), creators of Angry Birds, a massively popular mobile game.

Other key developers include Crytek (Germany), Piranha Bytes (Germany), Frozenbyte (Finland), Supercell
(Finland), Arkane Studios (France) and King (Sweden). The EU also hosts a sizeable independent gaming
scene with very small studios such as ZA/UM (Estonia), Croteam (Croatia) and The Astronauts (Poland)
developing smaller, experimental but commercially successful games outside of the major publishers.
These studios develop games ranging from indie to AAA games, with a large part of the EU industry
developing AA games (mid-sized games).#’

» Third-party software developers for game development: An important aspect of game
development is that, outside of the independent/artist gaming scene, it is rare that companies
develop all software aspects of their video game, such as a game engine, a physics engine or a
code compiler. To save development time and money, companies often license third-party
software from other software development companies to produce their games and save time and
resources. The EU is host to some of these third-party software developers such as Havok (Ireland),
which developed a widely used physics and special effects engine, and the Blender Foundation
(Netherlands), which developed an open-source 3D content-creation program.

» Game Retailers: Since the UK's departure from the EU in 2020, there is no large EU-based
videogame retailer in operation, with physical video games sales being mostly handled through
other non-grocery specialist retailing (such as Amazon). However, in the digital retailing space,
there are several EU-based online retailers that operate at a medium to small scale. One of the
most successful is GOG.com, a subsidiary of CD Projekt (Poland), which in 2011 sold an estimated
16% of global online sales of The Witcher 242, Other EU-based digital retailing spaces are owned
by game publishers themselves such as the Paradox Store (owned by Paradox Interactive) or the
Ubisoft Connect (owned by Ubisoft) which use them to distribute their own games but sometimes
are also used by other game studios to distribute their games.

» Other Key Stakeholders: Other stakeholders take part in the EU video game industry in roles that
are important for different aspects of the operations of the industry. Among these we can consider
the game journalism industry, which after a move to digital-only content still has websites such
as Eurogamer or JeuxVideos.fr which are based in the EU, and large trade shows such as the Paris
Games week, Gamescom, the Milan Games Week, the Madrid Games week and Nordic Games
Week which are quite relevant for advertisement and networking for the industry. Lastly, it is
important to highlight the role of organisations such as Interactive Software Federation of Europe
(ISFE), the European Games Developer Federation (EGDF) and the Computer & Communications
Industry Association (CCIA) in representing the interests of the industry to the EU institutions.

2.1.3 Main trends within the EU video games market

The video games sector is going through a major transformation in terms of both industry production
and consumption with regards to consumers’ preferences, financial possibilities and available

4T No reliable data on the market share between different types of games is currently available, but according to Super Data
research (now part of Nielsen company), AAA games yielded USD 19.8 billion in 2020, accounting for roughly 15.8% of the
global games market share. Super Data research (2020) 2019 year in review - digital games and interactive media.

42Hill, O. (2011) GOG release The Witcher 2 sale stats. Available at: https://www.pcgamer.com/gog-release-witcher-2-sales-stats-
steam-dominates-all-competitors-combined/
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technologies and devices. The target audiences of players have changed, involving a more varied
audience in terms of gender, age and type of gamer (e.g. social gamer, educational gamer, serious
gamer). As the expansion of the video games market grows to everyone who has access to the internet
(rather than only to those who have a console or a smartphone), the capabilities needed to gain a
competitive advantage are changing too. Indeed, Xbox EMEA's strategy (as shared by Director of Xbox
EMEA at Gamescom 2022) is orientated around removing barriers to accessing gaming including those
linked to the cost of devices and consoles — and for example is partnering with providers such as
Samsung to allow players to access gaming via their TV without the need to own an Xbox, and through
a subscription service which provides an opportunity for players to access gaming without needing to
purchase separate titles. Such moves indicate that gaming has become more accessible and affordable
for players.

Digital video games are now the main revenue source for the sector and the main access point for the
users. According to Statista*}, digital video game revenues now account for almost 90% of total revenues
(in 2022) and are expected to reach 93% in 2027. The same goes for users, which for the digital segment
account for 86% of total video games users in 2022. The dominance of digital video games compared
to physically sold ones can be seen from data describing average revenues per user, which are
incrementally higher for digital video games (Figure 8).

Figure 8: Average Revenue per user by segment (EU-27)
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More interestingly, inside the digital video games segment, Mobile Games one is the best performing
one in terms of average revenue per user, with estimates showing the widening of the gap with the other
segments in the years to come.

43 Games - EU-27. (n.d.). Retrieved February 14, 2023, from https://www.statista.com/outlook/amo/media/games/eu-
277?currency=EUR
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Figure 9: Average Revenue per User by segment of the Digital video game market (EU-27)
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The COVID-19 pandemic gave a positive boost to video games usage in Europe, with a third of
consumers subscribing for the first time to a video gaming service, or using a cloud gaming service, or
watching esports and virtual sporting event.** Whether this increase can hold in post-pandemic times
still needs to be assessed, with initial signs pointing in the opposite direction. The 2020 ISFE report on
video gaming in lockdown# depicts a scenario in which the pandemic increased not only the time spent
by consumers playing video games, but also the positive perception of the impacts of video games on
society, with both the percentage of parents and players agreeing on the positive impacts of playing
video games increasing if compared to pre-pandemic periods. A recent report, released in July 2022,
predicts that the global games content and services market will decline by 1.2% in 2022.46 Meanwhile,
several companies have started to cut on costs by ‘letting employees go’ (such as Niantic and Unity
respectively laying off 8% and 4% of their workforce and several gaming and entertainment-focused
tech companies like Electronic Arts, Meta, Microsoft, Netflix and Nvidia froze all recruitment, suggesting
a level of consumer spending which has not kept the pace with the investments made by such
companies.#’

“ibid

45 ISFE (2020) https://www.isfe.eu/wp-content/uploads/2020/09/IpsosMori-Gaming-during-Lockdown-Q1-Q2-2020-report.pdf
46 Ampere Analysis (2022), “Global games market forecast to decline in 2022, A reversal in fortune after the games market's 26%
expansion during the pandemic: The games market is not ‘recession proof.”
https://www.ampereanalysis.com/press/release/dl/global-games-market-forecast-to-decline-in-2022

47Retrieved from https://www.protocol.com/newsletters/entertainment/game-industry-shrinking-recession-
ampere?rebelltitem=1#rebelltitem1 on July 20" 2022.


https://www.protocol.com/newsletters/entertainment/game-industry-shrinking-recession-ampere?rebelltitem=1#rebelltitem1
https://www.protocol.com/newsletters/entertainment/game-industry-shrinking-recession-ampere?rebelltitem=1#rebelltitem1
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Figure 10: Share of gamers in select European countries playing more video games online.
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2.13.1 The metaverse, AR/VR, live streaming and cloud gaming

New emerging technologies are starting to shape the future of the video game market as well. In 2021
Facebook’s corporation rebranded into Meta, and the company invested over USD 36 billion (EUR 33.9
billion) into a project which has encountered severe scepticism in the industry.*® At the same time, the
metaverse is taking over the video game industry as well. Roblox, an online gaming platform where users
can create immersive user-generated 3D worlds, reached a USD 38 billion (EUR 35.78 billion) market cap
in its IPO on the New York Stock Exchange in March 2021, registering a 43% increase from their last
private financing round in January 2021.4

Video games' virtual worlds have also started to host crossovers with other CCls, from the movie industry
to the fashion, music and events industries.>® Together with Roblox and Minecraft, Fortnite is leading the
way in in-game concerts. The 2020 Travis Scott's virtual performance reached over 12.3 million
concurrent players participating®', while it is reported that during Ariana Grande's Fortnite’s concerts
tour, the number of streams of the songs used in the event rose by 123%.%2 At the same time, other
cultural and creative sectors such as the arts market and fashion are increasingly being interconnected
with the video game industry through the surge of NFTs. Game studios are launching their own NFTs
collection, as Ubisoft did with Quartz, a new service that allows players to buy ‘Digits’, a unique collectible

48). Mann (2022). Retrieved on 13/02/2023. Available at: https://www.businessinsider.com/meta-lost-30-billion-on-metaverse-
rivals-spent-far-less-2022-10?r=US&IR=T

49 A. Levy and J. Bursztynsky. Retrieved on 13/02/2023. Available at: https://www.cnbc.com/2021/03/10/roblox-rblx-starts-
trading-at-64point50-after-direct-listing.html

0 Every single Fortnite collab & crossover in battle royale's history. Available at: https://www.dexerto.com/fortnite/every-fortnite-
collab-crossover-battle-royale-history-1645672/

°T A. Webster (2020). Retrieved on 13/02/2023. Available at: https://www.theverge.com/2020/4/23/21233946/travis-scott-
fortnite-concert-astronomical-record-breaking-player-count

2 T. Cirisano (2021) Retrieved on 13/02/2023. Available at: https://www.billboard.com/pro/ariana-grande-song-streams-fortnite-
concert/


https://www.businessinsider.com/meta-lost-30-billion-on-metaverse-rivals-spent-far-less-2022-10?r=US&IR=T
https://www.businessinsider.com/meta-lost-30-billion-on-metaverse-rivals-spent-far-less-2022-10?r=US&IR=T
https://www.cnbc.com/jessica-bursztynsky/
https://www.cnbc.com/2021/03/10/roblox-rblx-starts-trading-at-64point50-after-direct-listing.html
https://www.cnbc.com/2021/03/10/roblox-rblx-starts-trading-at-64point50-after-direct-listing.html
https://www.theverge.com/2020/4/23/21233946/travis-scott-fortnite-concert-astronomical-record-breaking-player-count
https://www.theverge.com/2020/4/23/21233946/travis-scott-fortnite-concert-astronomical-record-breaking-player-count
https://www.billboard.com/pro/ariana-grande-song-streams-fortnite-concert/
https://www.billboard.com/pro/ariana-grande-song-streams-fortnite-concert/
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and in-game cosmetic playable item, ranging from in-game vehicles to weapons through pieces of
equipment. Furthermore, according to data collected by The Block, the NFTs market is witnessing a shift
from Art NFTs to Games NFTs.>® The fashion industry as well has had several crossovers with the gaming
one, examples are the collaboration between Animal Crossing and Marc Jacobs>* or the one between
Fortnite and Nike with the Jordan brand.>

At the same time, 5G technologies are driving the surge of cloud gaming, together with value chain
innovations and the availability of new business models. Nowadays, almost all of the big players in the
video game business offer their games through cloud-based subscription services, avoiding the
necessity of updating the console every few years. Cloud gaming, which generated EUR 1386 million in
revenues in 2021 (more than double if compared to 2020), is expected to be one of the fastest growing
trends in the gaming market®¢. Focusing on the EU, Statista data show significant growth forecasts for
both revenues and users, respectively growing by 20 and 8 times in the 2020-2027 period, reaching 3.17
billion EUR in revenues and 61.2 million users in 2027.

Figure 11: EU-27 cloud gaming revenues (left) in billion EUR and users (right) in millions.
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Currently, around 15% of smartphones are 5G compatible, a figure which is expected to grow to 45% by
2024°7 which again will aid the growth in this type of gaming. In this context, the shutdown of Google
Stadia in early 20238, after being launched less than three years before, poses significant questions over
the potential development of cloud gaming. According to some commentators, Stadia shut down over
a lack of audience, not being able to attract significant flows of players to its services.>® As Keza
MacDonald, the video games editor for the Guardian, phrases it: 'There appears to be almost nobody who
wants to play games such as Assassin’s Creed and Destiny and doesn't already have a console at home [...]
people also clearly don't want to pay the same price to stream a game as they would to own it. There was,
fundamentally, no significant need for Stadia to serve." Furthermore, device manufacturers are pushing
back the development of cross-play as a way to protect their exclusivity, both in terms of games and

%3 Retrieved from: https://coinculture.com/au/markets/art-nfts-fall-game-nfts-rise/ on May 22nd 2023.

4 Retrieved from https://www.dazeddigital.com/fashion/article/49114/1/marc-jacobs-drops-six-cute-looks-animal-crossing-
valentino-instagram on May 22nd 2023

> Retrieved from https://www.businessinsider.com/fortnite-jordan-nike-crossover-skins-grind-clutch-2019-52r=US&IR=T

%6 Retrieved from https://newzoo.com/insights/articles/the-games-market-in-2021-the-year-in-numbers-esports-cloud-gaming
on July 20th 2022.

57 https://www.forbes.com/sites/bernardmarr/2022/02/28/the-five-biggest-gaming-technology-trends-in-
2022/?sh=5bba0dc75fc7

%8 Carter, J. (2022) Google Stadia to shut down in 2023. Available at: (https://www.gamedeveloper.com/the-cloud/google-stadia-
to-shut-down-in-january-2023

% MacDonald, K. (2022). Why did Google Stadia Fail? Available at: https://www.theguardian.com/games/2022/oct/04/google-
stadia-is-going-offline-for-good
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https://www.dazeddigital.com/fashion/article/49114/1/marc-jacobs-drops-six-cute-looks-animal-crossing-valentino-instagram
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communities.®® Despite the growth of cloud gaming, there are still significant challenges that need to be
overcome to facilitate a broader spread. Users complain about experiencing significant game-breaking
network lags, about not finding newer games on any cloud platform, about the impossibility of
connecting their own games library with any game service provider. There is also the challenge of cloud
gaming service incompatibility with hardware, both in terms of controllers and consoles.®

Together with the metaverse and cloud gaming, another technology driven market trend is Virtual
Reality.%? Although several companies have invested in VR headsets, with latest significant example of
Sony’'s release of the PlayStation VR 2, sales have been underperforming against expectations and
companies have started to lower their excitement over potential market opportunities.®® A U.S. focused
survey® found that only 9.8% of American players were using VR headsets in mid-2021.%°> The growth of
VR games is however expected to be driven by the falling prices of the needed hardware as well as by
the headsets’ capacity of functioning both as standalone devices and as hardware for other consoles of
gaming PC to enable advanced VR experiences. At the same time, Meta's Quest 2 headset, which is
available at a lower price than the company’s other headset Quest Pro, has sold 20 million units (from
October 2020 to early 2023), which is significantly lower than the numbers reached by consoles, with the
Nintendo Switch having sold 121 million units (since 2017), the PS5 31 million consoles (since November
2020) and the Xbox Series X/S 20 million units (since November 2020).5¢

For the moment, apart from a few exceptions like Half-Life: Alyx and Horizon Call of the Mountain, the
lack of high-profile games is holding back VR's development potential. The sector is awaiting a big
publisher to start significantly investing in it, but initial evidence points in the opposite direction, with
Tencent abandoning their strategy to develop VR hardware in early 2023.5” A 2020 report by the Game
Developers Conference®® shows that number of games being developed for VR and AR headsets remains
significantly smaller than the one for traditional devices.

605 Reasons Why Cross-Platform Play Has Pushback from the Gaming Industry. Available at:
https://www.makeuseof.com/reasons-why-cross-platform-play-has-pushback-from-gaming-industry/

67 Ackerman, D. (2021) 5 reasons cloud gaming isn't doing it for me -- yet. Available at:
https://www.cnet.com/tech/computing/5-reasons-cloud-gaming-isnt-doing-it-for-me-yet/
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biggest-gaming-technology-trends-in-2022/?sh=5bba0dc75fc7

63 Retrieved from: https://mixed-news.com/en/playstation-vr-2-launch-sales-report/

¢ We Are Social, & DataReportal, & Meltwater. (February 9, 2023). Share of internet users in the United States who play video
games on selected devices as of 3rd quarter 2021 [Graph].

65 B. Marr (2022). Retrieved on 13/02/2023. Available at: https://www.forbes.com/sites/bernardmarr/2022/02/28/the-five-
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6 Retrieved from: https://www.inverse.com/tech/vr-gaming-not-in-trouble-tencent-withdraws-vr-investments

67 Retrieved from: https://www.reuters.com/technology/tencent-scraps-plans-vr-hardware-metaverse-bet-falters-sources-2023-
02-17/
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Figure 12: Number of games being developed by device type.

On which platform(s) will you be developing your next project? (Choose all that apply)

Xbox One/X 20%

Xbox Project Scarlett 17%

Xbox Project xCloud 6%
PlayStation 4 /Pro 20%
PlayStation5 23%
PlayStation Now 3%
Nintendo Switch  19%
Google Stadia 8%
Mobile 39%

Web browser 11%

PC 52%
Mac 16%
Linux 7%

VR Headsets 15%

AR Headsets 7%

Tabletop Games 2%

N/A - Not involved in development  15%

Other (please specify) 6%

Source: Game Developers Conference

At the same time, several tech companies are still willing to invest in VR gaming, with Meta expected to
release the Quest 3 headset in 20235, HTC announcing recently the Vive XR Elite’®and Apple announced
its mixed-reality headset (Vision Pro) in June 2023"".

Recent years have also seen the rise in activities that go beyond gaming itself, mostly consisting of
esports and live streaming. The global games live streaming audience is expected to almost reach 1
billion users in 2024 according to Newzoo data.”?> Although 2020 and the COVID-19 pandemic
lockdowns gave a significant boost to live streaming activities, the audience continued to grow in 2021,
registering a +12.7% year-on-year increase. In terms of platforms, Twitch and YouTube are the two most
popular ones, with the former generating 23.3 billion hours of live viewership in 2021 compared to the
4.5 billion hours generated by the latter. Figure 13 presents the live streaming audience growth data
sourced from Newzoo statistics.

¢ Retrieved from: https://www.inverse.com/tech/quest-3-release-date-leaks-rumors-meta-vr-headset

70 Retrieved from: https://www.inverse.com/gear/vive-xr-elite-headset-htc-ces-2023

71 Retrieved from: https://www.inverse.com/gear/apple-ar-glasses-postponed-microsoft-layoffs-hololens

72 T. Wijman (2021). Retrieved on 13/02/2023. Available at: https://newzoo.com/insights/articles/the-games-market-in-2021-the-
year-in-numbers-esports-cloud-gaming
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Figure 13: Games Live Streaming Audience Growth (in unique viewers)
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Source: Newzoo

2.1.3.2 Esports

Together with live streaming, another market rapidly consolidating is esports, which differs from the
broader video games market as it is audience oriented rather than player oriented and differs from
traditional sports in that it is based on creative content and protected IP. A 2019 Deloitte report’ valued
the market revenues at EUR 240 million and the audience dimension at 86 million people in 2018,
respectively with a 24% and 28% CAGR in the 2016-18 period and estimated the market to reach EUR
560 million in revenues by 2022.

The esports industry is made of four main stakeholders: teams, tournament organisers, publishers and
platforms. Contrary to what happens in traditional sports, power is concentrated in the hands of
publishers which have a key role to shape the market thanks to their IP ownership. Platforms, especially
Twitch, have a key role as well, as they are the main access point for esports consumption. The market
is characterised by five main types of revenue streams:

» Sponsorships: revenues generated from corporate sponsor deals for both teams, leagues and
events.

» Advertising: Revenues generated by advertisements via live streams and on dedicated online
platforms.

» Media rights: Revenues generated through media coverage, including all revenues paid to the
event organisers, leagues and teams, in order to secure the rights for esports content on a channel.

» Ticketing and merchandise: Revenues generated by the sale of tickets for live esports events, as
well as teams and events merchandise sales.

» Game publisher fees: Revenues paid by game publishers to independent esports organisers for
hosting events.

73 Deloitte (2022). Let's Play! 2022 The European esports market. Retrieved on 13/02/2023. Available at:
https://www?2.deloitte.com/content/dam/Deloitte/cz/Documents/technology-media-telecommunications/Lets_Play-
The_European_esports_market.pdf
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Although the data previously presented shows staggering growth numbers (+24% CAGR), according to
several industry experts interviewed for this research report, as well as secondary literature sources’™,
the market is far from profitable for all the stakeholders involved, and the industry is considered to be
still in a start-up investment phase. The only significant revenue source is represented by sponsorship
agreements (varying from 45% to 80% of all revenues streams for the companies interviewed), linking
the market's profitability to the fluctuations of corporate’s advertising budgets. Some companies are
successfully trying to diversify their business structure to rebalance the relative importance of
sponsorships in their revenue model; examples are the Spanish Team Queso (one of the leading
European teams and worldwide leader in mobile games) which is venturing into content creation and
technological services, or ESL FACEIT which has entered the data market.

According to experts, the European market is characterised by smaller players compared to the US and
Chinese ones, which makes it harder for them to compete and monetize through sponsorships.
Additionally, the lack of media rights-based revenue streams (which account for the majority of revenue
streams in traditional sports) is making it hard for esports stakeholders to go beyond the
investment/start-up phase. At the same time, the fragmentation of the European market also lies in the
diverse cultural contexts in which the industry operates and in the numerous languages in which
contents are produced. The market is presumably not ready for subscription-based models (2020 data
shows that only 50% of esports enthusiasts was already spending money to access content’”) and the
big players are still focused on increasing their reach rather than building a sustainable long-term
business model. Consumer spending data has been elaborated in the 2022 updated of the annual
Deloitte esports report’, showing not only the averagely low per-user commercial conversion but also
the small importance of consumer spending on paywalled content.

Figure 14: Average monthly consumer spending on esports, per consumer segment

Hardcore viewers Hardcore viewers Heavy viewers Regular viewers Occasional viewers
(>10 hours per week) (7-10 hours per week) (4-6 hours per week) (1-3 hours per week) (<1 hours per week)

< < < =

¢ 12%
@25€ P14€ @7

per month per month per month /

* (P29€

Wr month

I Related to esports events (tickets, travel & accomodation, food & beverages) I Related to accessing paywalled esports content I other

I Related to esports merchandise (physical and digital) Esports betting

Source: Deloitte (2022). Let's Play! 2022 The European esports market.

Investments in the esports European market can be divided in three main categories: endemic market
companies acquiring smaller competitors (the most common typology of investment); non-endemic
companies such as media conglomerates entering the esports market by acquiring endemic players

74 Deloitte (2022). Let's Play! 2022 The European esports market. Retrieved on 13/02/2023. Available at:
https://www2.deloitte.com/content/dam/Deloitte/cz/Documents/technology-media-telecommunications/Lets_Play-
The_European_esports_market.pdf

75> Statista (2020). Retrieved on 13/02/2023. Available at:
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76 Deloitte (2022). Let's Play! 2022 The European esports market. Retrieved on 13/02/2023. Available at:
https://www?2.deloitte.com/content/dam/Deloitte/cz/Documents/technology-media-telecommunications/Lets_Play-
The_European_esports_market.pdf
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(such as the 2019 Mediapro acquisition of LVP in Spain”); private investment which is either in
speculative terms from Venture capitalists or the so-called love money from individuals passionate about
esports. In recent years there have also been examples of foreign acquisitions of European companies,
such as the much-debated 2022 acquisition of both ESL and FACEIT by the Saudi Arabia public
investment fund Savvy Gaming Group for an estimated value of USD 1.5 billion (EUR 1.42 billion).”® In
recent years there has also been a shift in the approach of local authorities (mostly cities and
municipalities) towards esports. Whilst this almost only consisted of eventification strategies in the past,
with the aim of attracting the biggest events, it is now turning towards a more comprehensive policy
approach which recognises esports as a potential source of economic development and as a driver of
differentiation. As an example, the city of Paris created a specific section of its innovation and economic
development agency Paris8co dedicated to the incubation and support of esports companies.

The esports European industry is a rapidly developing one. Although not profitable nor sustainable yet,
all indicators show great potential for continued growth. At the same time, the industry is facing
significant threats, both internal and external. The main internal one lies in the relationship between
publishers, owners of the IP, and teams and tournament organisers. The industry does not have yet
standardised dynamics and each publisher dictates different rules for the use of their IP. While some
publishers are entirely externalising their esports activities, others, like Riot Games, are adopting a mixed
method where higher tier tournaments are run internally and lower tier ones are externalised, both as a
way to closely monitor and protect their IP and as business opportunity as well.

External threats are mostly of legislative nature. The first relies on the lack of clarity and clear definitions
for the esports sector. The debate revolves around whether the industry should be classified as
entertainment or as traditional sport, with trade associations and industry players strongly opposing the
sport categorisation, mostly for the dependence of the industry on protected IP. In 2016 France was the
first European country to formally recognise esports (law n° 2016-1321 pour une République
numérique’®), distinguishing them from games of chance for the skills, physical and mental abilities
required to determine victory or defeat®.

The second legislative threat faced by the European esports industry lies in fragmentation, since both
cultural and sport policies are of exclusive competence of the Member States. In 2022 the European
Parliament passed a significant resolution on esports, affirming the EU’s position that esports and sports
are different sectors, mainly because esports titles are owned by private entities with IP rights.®

2.2 Business models and value chains in the video games
ecosystem

This subsection provides the analysis of the composition and the distribution of all the value chain actors
operating in the European video games market. Sustainable business models will be analysed,
comparing the different strategic options that video games companies have deployed before and after

77 A. Hayward (2019). Retrieved on 13/02/2023. Available at:
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7 LOI n° 2016-1321 du 7 octobre 2016 pour une République numérique. Retrieved on 13/02/2023. Available at:
https://www.legifrance.gouv.fr/dossierlegislatif/ JORFDOLEO0003 1589829/

80 R. Carron de la Carriere (2016). Retrieved on 13/02/2023. Available at: https://www.lepetitjuriste.fr/e-sport-officiellement-
reconnu-loi-republique-numerique/

87 ). Nordland (2022). Retrieved on 13/02/2023. Available at: https://esportsinsider.com/2022/11/european-union-parliament-
esports-funding
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the digital shift. The video games industry, part of the entertainment industry and of the cultural and
creative sectors, is composed of different types of actors, through the academic literature (Langoltz,
Rhode & Whaley, 20088%; Williams, 2002%), the following ones were identified: game creators, game
studios, hardware and peripheral developers, game publishers, distributors and retailers (for a full
description, see Chapter 1.5).

2.2.1 Changing business models in the video games sector

Like many other industries, the gaming industry has been largely impacted by the digital shift. Previously,
the predominant business model was to sell the console at loss and make revenues on the sale of
games®. Digital games have subsequently changed the way games are both distributed and sold which
has paved the way for games-as-a-service (GaaS) business models (see below).

Initially, the video game market required the presence of physical devices (such as consoles) to have
access to a game, but with the advent of the internet and the spread of mobiles and tablets, new gaming
platforms developed. This digital transition reconfigured the value chain of the video games industry
and new entrants have appeared on the market. The mobile game value chain often bypasses smaller
games publishers in favour of e-shop/app stores. As a result, large digital platform companies (Google,
Apple, Amazon) are now playing a critical role in the video games industry by controlling an important
market share of the app stores (Apple and Google control 95% of the global app store market, excluding
China).®> Data on the profitability of the platform business model is not publicly available but insights
into the scale of the model can be inferred from overall market trends.

Games that adopt a platform business model traditionally follow three revenue strategies®®:

» Game purchases: where the game is sold at a given price by the gaming company.

» In-app purchases: the game is accessible for free, but it pushes users to buy either digital goods
or premium versions and upgrades of the game.

» Ad-supported: the game is accessible for free, and monetisation passes through advertisement
within the game.

The new free-to-play models in video games have also stimulated the growth in the number and type
of players?’. As free-to-play games are seeing growing audiences, companies generate revenues by
selling within the game ancillary services® (e.g., additional chapters of a game story, multiplayer mode)
or digital goods (in-game purchases such as customisation or bonus items. As an example, out of the
USD 2.4 billion or EUR 2.26 billion in revenues generated by Fortnite in 2018, which follows a free-to-
play model, over one billion was generated through the sale of in game items).%

52 Holger A, Rhode L & Whaley C (2008), Video Games Industry Overview: An Analysis of the Current Market and Future Growth
Trends, available at: http://holgerlanglotz.de/downloads/BU4510_VideoGamesIndustry_LanglotzEtAl.pdf

83 Williams D (2002), Structure and Competition in the U.S. Home Video Game Industry, available at:
https://gamingstreet.com/game-developer-publisher-relationship/

84 https://www.pcmag.com/news/microsoft-says-xbox-consoles-have-always-been-sold-at-a-loss Accessed on July 20th 2022.
55 Business of apps (2022) app store data. Retrieved from https://www.businessofapps.com/data/app-stores/ on July 215t 2022.
56 https://fourweekmba.com/gaming-industry/#Mobile_phones_and_Tablets Accessed on July 21st 2022.

87 https://fourweekmba.com/gaming-industry/ Accessed on July 20t 2022.

88 ibid

89 Retrieved from Business Insider https://www.businessinsider.com/how-much-money-does-fortnite-make-2019-1?2r=US&IR=T
on 215t July 2022
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As value chains are changing (see section below), business models are adapting t00.%° As players no
longer require physical copies, publishers can sell games directly via online stores, thus enabling
distributors and developers to capture more of the revenue from game sales by cutting out the retail
component and eliminating packaging costs by delivering the game to the user via download.’’ This
trend is also reflected in Figure 14. Currently, the most innovative business models are:

Currently, the most innovative business models are:

» GaaS (Games-as-a-service): is a business model that allows game developers to monetize video
games after release in the long run. It is achieved by frequent updates of the games with new
experiences offered to the players on a subscription basis or in the form of in-game purchases;*?

» Microtransactions: including as in-game purchases, downloadable content (DLCs), season passes,
loot boxes;

» Subscription models to access a catalogue of games: both by console and hardware
manufacturers (PlayStation Now and Xbox Game Pass, Apple Arcade,”® Nvidia Geforce Now),
digital services (Amazon Prime Gaming, former Google Stadia®#), and game publishers (Ubisoft's
Uplay Plus and Electronic Art's EA Access and Origin Access). These are becoming increasingly
popular as cloud gaming becomes more technologically feasible and widely adopted, offering
players a wide library of rotating games to play. This issue demonstrates how the video game
sector is constantly changing and growing, spurred by developments in technology and digital
media;

» Single game subscription models, especially used for massively multiplayer online role-playing
game (MMORPG, including major titles such as Final Fantasy XIV, World of Warcraft, or Dofus).

Another significant disruption which has taken over the video game industry is the surge of free to play
(F2P) business models. F2P is often used incorrectly referring to other typologies of business models®:

» Freemium: online games with free available access up to a certain level, above which the player
must pay a fixed price in order to unlock the full game. There are no microtransactions, so a
freemium game is a paid game with a demo period.

» Freeware: refers mainly to copyrighted software, which is freely distributed for an unlimited time
period, but with limited content. The product is essentially used as an advertisement for the
enhanced, priced product.

» Shareware: similar to the freemium model, except that the switch to a licensing fee is imposed
following a limited period of use.

%0 Business Models of Video Games: Past, Present, and Future” retrieved from https://medium.com/@mijperrotta46/business-
models-of-video-games-past-present-and-future-2b2aafe8ade
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models-of-video-games-past-present-and-future-2b2aafe8ade1 See also Malte Behrmann (2018) Digital Revolutions Affecting
Distribution Within the Games Sector. Management Studies, Mar.-Apr. 2018, Vol. 6, No. 2, 139-146
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The F2P value chain works according to an inverse logic than the paid model. The player is initially
acquired and locked-in the game. The monetisation stage only takes place at the end of the economic
process once the player has accumulated enough interest to pay.

By assessing the business models preferred by game developers®, it can be noted that downloads
(whether free or paid) still capture the largest portion of preferences, in sharp contrast with the direction
the market is taking towards online gaming (Figure 15).

Figure 15: Game developers’ stated preferences of revenue sources

Which business model(s) are you using for the current game you're developing?
(Choose all that apply)

Free to download 43%

Pay to download 45%

Ad supported 14%

Paid DLC/Updates 18%

Free DLC/Updates 17%

Paid item crates 8%

Paid in-game currency 22%

Paid in-game items  22%

Paid subscription for your individual game (e.g. World of Warcraft) 6%

Paid subscription as part of a monthly offering (e.g. Apple Arcade, Xbox Game Pass) 8%

Premium tier subscriptions (e.g. Fallout 76) 4%

Other (please specify) 11%

Source: Game Developers Conference: State of the game industry 2020

Furthermore, from the survey run among European video games stakeholders for this research project,
game companies indicated that the most used monetisation model is paid apps/games, both for indie
and non-indie actors, followed by transactions on downloadable content. This suggests that the
European market might be running behind on monetisation capacities from the most recent business
models. In the same vein, subscription and in-app transactions-based business models are more used
by non-indie stakeholders, strengthening the argument (discussed in various sections of this report,
especially 2.1.3 and 2.3) that mainstream industry actors find it easier to innovate and posing challenges
for the EU industry mostly made of SMEs with lower investing capacities.

9 Game Developers Conference - GDC (2020), see https://images.reg.techweb.com/Web/UBMTechweb/%7B65616f14-0d84-
4f64-a3af-d1f06181b7b9%7D_15056_GDC20_Report_SOTI_R1.pdf
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Figure 16: Use of different monetisation models among European stakeholders

a3 43
3.6
3.0
26 26 27
2.3 29 23
20
17 1.7 17 I 17

In-app/game advertising In-app/game purchases Paid apps/games Subscriptions Transactions on
downloadable content
(DLC)

Hindie W Non-Indie Total

Question asked: On a scale from 1 to 5, how much use does your company make of the following monetisation models?
(1 = no use, 5 = main model used)

Source: KEA/Ecorys survey 2022

2.2.2 Changing value chains, the dominance of online gaming

A recent European Commission funded project (2018) found that three main types of video games value
chains exist linked to the retail driven, the mobile driven and the online driven areas.?’ Figure 17 sets out
the most common value chains in the video game sector, albeit based on data from 2018. These value
chains describe more in detail cash flows typical of each of them, whereas the description provided in
earlier in this Chapter (Figure 11), more generally visualises changes brought about by digital
transformation. Note that monetary figures in the diagram represent cash flows among actors of the
value chain, starting from the amount spent by consumers to purchase a game up until the amount
received by the developer. The relative importance of the various video game value chains is difficult to
quantify overall due to limited coverage within secondary sources.

97 Bellini, Andrea & Burroni, Luigi & Dorigatti, Lisa & Gherardini, Alberto & Manzo, Cecilia. (2018). Industrial relations and creative
workers. Overall report.
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Figure 17: The most common value chains in the video game sector
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Source: BOO-Games Regional Analysis Report cited in Bellini et al, 2018

The retail driven value chain (mostly made of console and PC games) represents the traditional product
of the video game sector and generates the largest share of revenue per copy sold compared to other
value chain channels. At the same time, in this value chain, market access for new entrants is limited,
mostly due to high investment costs for game production (borne by developers and publishers)® and
the fact that revenues allowing developers to compensate their costs are only accrued when the final
product is sold, usually after a long period of time (from 6 months to 2-3 years).*

The mobile and online value chains, made possible by technological advancements and the widespread
use of mobile devices, are much simpler in comparison. These comprise only two or one actors at the
supply side (developers and distributors) respectively. Costs are often significantly lower, both financially,
due to the shorter development time and the smaller teams required’®, and in terms of needed
competences, thanks to the birth of free development engines (e.g. Unity at early stages). While
technological developments ‘democratised’ video games production, it also made the market much
more competitive and much less remunerative in terms of revenues per item sold, since mobile games
tend to be available either for free or for a very small price on online platforms.™’ In terms of digital
distribution, one of the most relevant players is Steam, a digital distribution service developed by the
American video game corporation Valve. Steam, which was launched in 2003, reached a 75% share of
the digital PC gaming platform market in only ten years’%? and 18% of global PC game sales in 2018,
without taking in-game purchases into account.’®

A completely different type of value chain, which lies outside purely market-driven logics, includes
applied or serious games, which includes games with the aim to inform, educate or train end-users. In
particular, applied games are developed and distributed across several sectors like education, health,

% Beyond the simple cost of physical format production, the retail-driven value chain entailed a more limited amount of games
and hence a trend to focus on higher budget productions. For a full discussion on the impact of digital and mobile distribution
for the video games industry, see for example Malte Behrmann (2018) Digital Revolutions Affecting Distribution Within the
Games Sector. Management Studies, Mar.-Apr. 2018, Vol. 6, No. 2, 139-146

% Kerr A. (2013), Space Wars: The Politics of Games Production in Europe, in N. Huntemann, B. Aslinger (eds), Gaming Globally:
Production, Play, and Place, New York, Palgrave Macmillan: 215-232.

19 |bid

197 However, it should be noted that the long-term revenues of mobile games outpaces other video games sales (see section 2.1
for more details).

102 Edwards, Cliff (November 4, 2013). "Valve Lines Up Console Partners in Challenge to Microsoft,

Sony". Bloomberg. Archived from the original on October 24, 2014.

103 Bailey, Dustin (March 22, 2018). "With $4.3 billion in sales, 2017 was Steam's biggest year yet". PCGamesN.


https://www.bloomberg.com/news/2013-11-04/valve-lines-up-console-partners-in-challenge-to-microsoft-sony.html
https://www.bloomberg.com/news/2013-11-04/valve-lines-up-console-partners-in-challenge-to-microsoft-sony.html
https://en.wikipedia.org/wiki/Bloomberg_L.P.
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https://www.pcgamesn.com/steam-revenue-2017
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transport, marketing, and defence. Hence, the client has a central role in the development of a serious
game: it works with the developer, finances the project and distributes the final product. The value chain
is much simpler and comprises only two actors, the client and the developer and it is characterised by
much more secure revenue sources as games are usually commissioned directly by the client.

2.3 Financing gap analysis and barriers to investment and
growth

This subsection focuses on the numerous barriers to entry in the EU video games market, taking into
account data related to the economies of scale and entry costs. The section then provides an overview
of the video games market’s power dynamics and fragmentation and will explore the possibilities to
access the finance challenges. The video games market is dominated by large, international companies,
such as the US-based Microsoft or the Japanese Nintendo and Sony, which together generated more
than EUR 48 billion in gaming revenues in 2021, almost twice as much as the whole European market.
Barriers to enter the video games industry are high which sometimes discourages new companies from
joining this market.’% Firstly, there is a phenomenon of economies of scale (mainly about skills, know-
how of games development and marketing, and company internal processes. In terms of actual assets,
economies of scale are mainly seen for companies with AAA IPs, which can reuse important parts of one
game towards another)'%, with which new companies — without experience, knowledge and connections
— have lower chances to compete. At the same time, some of the biggest barriers to entering the industry
are capital and technological assets: the production of games (especially AAA games) requires a lot of
money, and the technology required is often very advanced and constantly evolving.

The 10" workshop organised for this project on Market trends in the video games sector: today and
tomorrow'% was instrumental to understand the degree to which large international video game
companies face the same issues and challenges as indie developers. Participants pointed out that the
latest technological advancements are increasing the costs of game development, making it less
comfortable for smaller studios to take investment risks. In this context, as there will be less capacity to
cushion big project failures by small game studios. Game developers may also try to increase their self-
financing capacity by offering their services to larger studios (subcontracting or work-for-hire),’%” instead
of working on developing their own games and IP. In some cases, developers may negotiate for upfront
payments by game publishers in exchange for the IP exploitation rights of their games.’%

Investing into game development resources and on new technologies is arguably a prerogative of larger
companies, widening the gap between big corporations and smaller game developers. As an example,
among the EU game studios interviewed for this report, mostly SMEs, the greatest majority is currently
not investing in new technologies, meaning the European industry runs the risk of not being an early
adopter of market innovations.

By analysing the results of the purposely run survey, when asked to estimate the importance of different
barriers to growth and challenges faced by their company, respondents showed that the lack of financing

104 The “Game as a service” model described in the previous section does enable some developers to enter the market with a

lower upfront costs, though.

1% The most obvious example would be sport games series such as FIFA games, where a lot of the games content and assets can
be reused from one year to another.

106 Retrieved from European Commission https://digital-strategy.ec.europa.eu/en/library/market-trends-video-games-sector-
today-and-tomorrow on February 13, 2023.

197 Interviews

108 DEV (2019) El Libro Blanco del Video Juego. Spanish independent association of video games developers.
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and the existence of strong competition are among the two most hindering factors for European actors.
Interestingly, while the former barrier (lack of financing) is considered more harmful for indie actors, the
latter (strong competition) is affecting more non-indie actors.

Figure 18: Barriers to growth and challenges in the EU sector
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Lack of finance Lack of skilled labour Weak sales/ poor Strong competition Weak supply Inadeguate IP
market conditions chain/difficulty to find protection
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Question asked: What are the main barriers to growth and challenges facing your company? (rate each factor on a
scale from 1 to 5, where 1 = low and 5 = high)

Source: KEA/Ecorys 2022

Primary data collection (survey, interviews and workshops) suggests that a key challenge for the video
game sector is financing, particularly funding for small and medium developers.’ The main problem
lies in the fact that, unless a video games studio has already launched a successful game, it is often
difficult to attract financing from traditional players including banks. To solve these issues, studios are
turning towards alternative ways of funding, such as crowdfunding projects or public loans and grants.
At the same time, initiatives like the CCS Guarantee Facility (CCS GF)'"° launched in 2016 by the European
Investment Fund on behalf of the European Commission aims at facilitating access to financing from
micro-business and SMEs by providing loans supported by the CCS GF. Private sector stakeholders are
stepping up as well, with projects like the German Venture Capital fund Gameseer™", founded by former
gamers and specialised exclusively on video games.

Furthermore, the European Commission study on “Ex-ante evaluation of new financial instruments for
SMEs, mid-caps and organisations from the Cultural and Creative Sectors"’’? analysed the quality of
access to capital for European CCS companies, finding several market failures and barriers. Although the

109 Retrieved from https://fleximize.com/articles/002825/funding-for-the-gaming-industry on 21st July 2022.

"0 EIF Cultural and Creative Sectors Guarantee Facility (CCS GF)
https://www.eif.org/what_we_do/guarantees/cultural_creative_sectors_guarantee_facility/index.htm

1 Source: https://www.game-seer.com/2022/01/01/gamer-smart-money/ accessed on 22nd July 2022.

172 SQW (2021) Ex-ante evaluation of new financial instruments for SMEs, mid-caps and organisations from the Cultural and
Creative Sectors. Report for the European Commission, DG GROW. Available at:
https://www.sqw.co.uk/application/files/2916/2366/5409/Ex-ante_evaluation_of_new_financial_instruments.pdf
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analysis was not restricted exclusively to the video game industry, the majority of its findings resonate
with the results obtained from the interviews and workshops conducted for this report.

Among the main reasons that limit European CCS from an easier access to finance are information
failures, mostly in terms of the information asymmetries between CCS organisations and finance
providers as well as in terms of the lack of business planning and financial management skills inside
cultural and creative businesses. Market fragmentation (e.g., taxation across borders, inconsistent
cultural approaches to entrepreneurship and risk) is also considered to be a relevant barrier, especially
for SMEs. At the same time, intrinsic characteristics of cultural products, such as their intangible nature
and their lack of scalability and replicability, make it harder for investors to perceive the potential value
of a CCS investment. Considering also that CCS business models are usually project rather than product
focused, products offered by financial providers are usually incompatible with CCS businesses. While
most of the previously mentioned barriers can be applied to CCS in general, the European video game
sector also needs to deal with a market mostly made of SMEs, which find it hard to develop into large
or medium-sized enterprises.

Such general findings have also been corroborated by the second workshop on Challenges and
Opportunities for the video game industry. Several participants expressed their concerns about the
existing gap in public financing between the development phase and the distribution and scaling up
one, which needs further investments. Participants also pointed out that this gap is even more
pronounced for start-ups and small enterprises which have still to launch their first game onto the market
and thus lack the track record to attract investment.

Furthermore, it is also interesting to see how different sources of financing are differently appropriated
by indie and non-indie actors. The previously mentioned difficulties in financing are corroborated by the
fact that respondents to the survey, when asked to point out which sources of financing their company’s
business model relies on, almost unanimously selected their own resources (81%), showing a general
issue in accessing finance (regardless of the source) for European stakeholders. Such issue is particularly
emphasised for indie actors (88%) if compared to non-indie actors (55%). The graph below also shows
how private financing is mostly accessed by non-indie stakeholders, of which 52% is made up of private
financing and 31% of venture capital funds compared to the respective 34% and 13% of indie
stakeholders. At the same time, independent actors make a broader use of public financing (52%
compared to 34%) while, as previously stated, bank debt and crowdfunding are not a commonly used
source of financing for European stakeholders.
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Figure 19: Use of different sources of financing
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2.4 The public support mechanisms system for the video games
industry

This subsection provides an explanation of specific public support for the video games sector. The first
part of this section will focus on individual countries’ measures, including examples (such as Finland,
Poland, Germany, France, Sweden). The second part of the section will study the supports financed by
the European Commission, such as the Creative Europe MEDIA programme.

The video games industry has been characterised in recent years by ever-growing development and
higher generated revenues. On the other hand, in many countries video games are created by companies
with insufficient financial capacity and therefore dependent on large game publishers to provide funding
for their development. As previously shown (Figure 19), public support schemes are among the most
used sources of financing for European companies. The graph below (Figure 20) shows the perceived
utility of different forms of public support schemes by European stakeholders. Although all of them
received a score higher than the mean (with the exception of Loans which scored at 2.4/5), implying that
public support schemes are considered to be overall useful, several interesting differences can be found
in the data collected. First of all, non-repayable funds, such as tax incentives and grants, are the ones
that achieved the highest score, both for indie and non-indie companies. At the same time, both
schemes to facilitate access to private financing and loans are considered more useful for non-indie
companies (corroborating section 2.3 findings on the difficulties faced by independent and emerging
companies to access private funds).
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Figure 20: Utility of different public support schemes
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There are many examples of games-specific public funding schemes in Europe, financed both by the
European Union and individual countries such as Poland, France, Sweden, Belgium, Germany. One of the
most effective and best documented support packages to the sector is in Finland. Business Finland
(originally called Tekes) is an agency that has been backed by the Finnish Government for over a decade.
Between 2012, when it launched its first dedicated games funding programme (Skene), and 2017, it had
provided EUR 100m in matched loans or grants to Finnish games companies. The Finnish government
estimated that for every euro invested in the games sector by Tekes, a return ranging from EUR 9 t026
was generated for the Finnish taxpayer thanks to the increased turnover and taxes paid by supported
video games companies’’?. Examples of funded companies include Koukoi Games, which received EUR1
million from Tekes in 2016774, and later launched successful games such as Om Nom Run, downloaded
30 million times.’’ Some leading Finnish video companies partly owe their success to the programme.
For instance, Supercell was supported by Tekes with an initial loan of EUR 400,000 to kickstart the
company, followed by additional support reaching around EUR5M over years.”’®

Another example of public support to the sector is in Germany, where a coalition agreement between
government and other public institutions included the introduction of a federal games industry funding
programme designed to promote the development of computer and video games in order to improve
international competitiveness. Belgium also provides funding opportunities for both projects and studios
through schemes which are dedicated to audiovisual products or to broader CCS. Examples of project

713 Business Finland (2019) Programmes for Education and Gaming — Evaluation of Skene, Learning Solutions, Future Learning
Finland and Education Export Finland Programme. Evaluation Report, March 2019.

"4 Nordic9 (2016). Retrieved on 13/02/2023. Available at: https://nordic9.com/news/koukoi-games-raises-1m-from-ipr-vc-and-
tekes-to-develop-licensed-ip-mobile-games-news8831693276/

115 Retrieved from: https://www.prnewswire.com/news-releases/sciplay-acquires-casual-game-developer-and-operator-koukoi-
games-oy-301327439.html on February 13, 2023

716 See for instance: https://supercell.com/en/about-us/ and https://www.wsj.com/articles/BL-VCDB-14403
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funding include the Screen.Brussels Fund'", which supports audiovisual work presented by independent
production companies, and the VAF/Game Fund''® which includes three specific schemes for the
financing of video games. Examples of studio funding include the St'art Investment Fund'®, which
provides loan to very small companies and SMEs also with the aim of encouraging banks and private
investors to do the same, and PMV'%, which provides both risk capital, start loan and co-financing loan.

In addition to Finland, Germany and Belgium, Denmark, France, Italy and Spain also have several
programmes of support packages to the video games sector, each with different methods, structures
and objectives that adapt to the country’s specific needs. Furthermore, some countries, namely France,
Ireland and ltaly, have launched alternative ways to provide public funding for game developers
including tax credit schemes. The French Tax Credit for video games'?! was launched in 2007 and consists
of a tax credit of 30% on eligible expenses with a maximum threshold of EUR 6 million, with all companies
that produce video games and are qualified to pay taxes in relation with the creation of such video
games eligible to benefit from the tax credit. Italy launched its tax credit scheme for video games
producers in 2021, consisting of a 25% tax rebate of development costs for up to EUR 1 million. The Irish
government’s DGTC'?2 (Digital Games Tax Credit), pending its approval from DG Competition, will allow
producers to claim 32% of the costs associated with the design, build and testing of their video games,
up to EUR 25 million per project.

We provide a non-exhaustive list of available regional and national public support schemes in different
European countries in Annex 7.3

Moving up to a higher level, the European Education and Culture Executive Agency programme 2014 -
2020 included a support for Development of European Video Games. For example, in 2016 Creative
Europe MEDIA supported the development of video games with an annual budget of EUR 2.6 million
financed by the European Commission, which increased to EUR 6 million in 2022. The new Creative
Europe MEDIA programme 2021-2027 continues to increase the capacity of European video game
companies to develop interactive narrative experiences, by supporting the development of works and
prototypes with original content and quality gameplay. Through the Creative Europe programme,
market access (CREA-MEDIA-2022-MEDIA360), cross-sectorial innovative projects (CREA-CROSS-2022-
INNOVLAB) networking and B2B activities (CREA-MEDIA-2022-MARKETNET), and training (CREA-
MEDIA-2022-TRAINING) funds are available as well. Another call for proposals under the Creative Europe
programme (CREA-MEDIA-2023-INNOVBUSMOD)’?#, whilst not exclusively targeted towards the video
game industry, focused on the objective of strengthening the competitiveness, scalability and
sustainability of European audiovisual players. The funding scheme, financed with a total of almost EUR
9 million and a maximum co-financing rate of 70%, aimed at supporting projects focusing on business
models that address the specific challenges of the audiovisual sector such as discoverability, sequencing

117 See ScreenBrusels: https://screen.brussels/en/fund

118 See Vaf Game Fonds https://www.vaf.be/vafgamefonds

79 See https://www.start-invest.be/- Le-fonds-154-?lang=en

120 https://www.pmv.eu/en/about-financing-entrepreneurs/equity Accessed on 25th July 2022.

121 Retrieved from entreprises.gouv.fr (Le portail de la Direction générale des Entreprises)
https://www.entreprises.gouv.fr/en/entrepreneuriat/aides-et-financement/tax-credit-video-games-tcvideo game Accessed on
25th July 2022.

122 https://www.myriadassociates.ie/news/2021/it-s-game-on-video-games-tax-relief-is-coming-to-ireland/ Accessed on 25th
July 2022.
12https://mediadesk.no/attachments/2810be03a0c39853730cb6a295977e226a1274a3/71-20211130154844391437.pdf Accessed
on 13th February 2023.

124 Retrieved from : https://ec.europa.eu on 13/02/2023
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of release windows, financing, and territoriality in order to increase the visibility, availability, audience
and diversity of European content.

As of 2023, several other EU programmes offer support to the video game industry.’? Together with
Creative Europe, other European funding opportunities come both from the Horizon and the Erasmus +
programmes (see Annex 7). Examples are'?®:

» HORIZON-CL2-2023-HERITAGE-01-06: A world leading European video game innovation system
- useful for games-related research projects aimed at addressing gaps in knowledge in the
potential contributions of video games to European economic growth, wellbeing, sustainability
and social cohesion, and how to mobilise this potential;

» HORIZON-CL2-2024-HERITAGE-01-03: Leverage the digital transition for competitive European
cultural and creative industries - useful for games-related research projects aimed at devising
effective and cost-efficient measures to support CCls (cultural and creative industries) to embrace
and make full use of digital technologies for competitiveness and sustainability;

» Erasmus + Partnerships for Cooperation, and Erasmus + Alliances for Innovation both with the
call ERASMUS-EDU-2023-PI-ALL-INNO Alliances for Education and Enterprises and ERASMUS-
EDU-2023-PI-ALL-INNO Alliances for Sectoral Cooperation on Skills, for skills development in the
Cultural and Creative industries ecosystem including the video games sector.

2.5 Financiers and investors approach to video games industry

In addition to public sector support to the industry, support for companies in the market also comes
from the private sector. As previously shown (Figure 19), the video game industry doesn't rely on private
financing as a primary funding source. Estimates suggest that the financing gap, for the entire CCS,
amounted to around EUR 1 billion in the 2014-2020 budget cycle'?’. Several initiatives have been put in
place to facilitate access to private financing for European actors, including Medialnvest and the EIF
guarantee facility, both citing misconceptions about the economic performance of CCS as one of the
main reasons that prevents private financing in Europe.

Evidence collected through the survey to industry stakeholders shows that private financing is in many
cases a substitute deemed necessary due to the lack of public support schemes across the EU, even
more so per indie stakeholders. Private investment in the video games sector can take place in several
ways (see Figure 21), but it is interesting to note that the predominant reason for which European actors
are seeking private financing is the need to speed up the development of the company, equally true for
both indie and non-indie companies.

125 N. Marques (2022). Retrieved on 13/02/2024. Available at: https://www.egdf.eu/summary-of-european-video-games-
industry-eu-funding-calls-for-2023/

126 |bid

127 Retrieved from https://ec.europa.eu/commission/presscorner/detail/it/MEMO_16_2346
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Figure 21: Reasons for seeking private financing.
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Video game publishers, which are already part of the sector, are perhaps the most common financiers
of projects in the video games industry. It is not just about providing funding for a game project,
publishers are experienced in the gaming market, and they can therefore help emerging developers with
all aspects of game development, including marketing and distribution support in exchange for revenue
share.

Crowdfunding is an alternative form of financing various kinds of projects. This solution seems to work
particularly well in the digital world providing investments through platforms (such as Kickstarter or Fig-
style) where game programmers and developers offer various rewards to those who financially support
their project. Small companies, which might find it harder to access other financing sources due to the
lack of a track record, commonly get their initial investments through angel investors. Angel investors
are high-net worth individuals who provide funding for projects in exchange for equity in the company,
or possibly in exchange for a share in profits.'?® Private investments are arguably very common in the
tech sector, especially in the start-up phase when risks are extremely high, and so are rewards in case of
success.’” As an example, angel.co,” a start-up online community, lists more than 23,000 angel
investors ready to make investments in the upcoming gaming start-up companies. At the same time,
until a few years ago most of the European game companies had no access to the equity market due to
their small size and, thus, could not benefit from equity investments. Looking at the top ten private
investments in the video game industry in the last quarter of 2022, three of them are European. Two
French companies, Homa and Shiro Games, raised respectively 100 and 50 million USD, while the Finnish

728 Ganti, A. (2020). https://www.investopedia.com/terms/a/angelinvestor.asp.

129 Multiple sources, including e.g. Dealroom (2021) Report - 2021: The year of Deep Tech. January 2021, retrieved from
https://dealroom.co/blog/2021-the-year-of-deep-tech, accessed on 20.08.2022.

130 https://angel.co


https://dealroom.co/blog/2021-the-year-of-deep-tech

/ 64 UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY

company Yahaha raised USD 40 million (EUR 37.66 million) in private equity''. Furthermore, in terms of
global exit value, in 2022 they were mainly driven by M&A deals (96% of the total value) compared to
IPO market capitalisation. According to the DDM analysis, in 2022 not only were there less public stock
exchanges than in previous years, but also at smaller market capitalisations.

Figure 22: Global video game companies exit value trends.
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Finally, financing opportunities can be available in the stock market. Even though, The access to financial
markets for European companies is still rather limited, though year by year more game companies are
listing on the stock exchange,.”? Of the biggest 80 companies by market cap, only 18 are from European
countries, and none of them position themselves in the first 15 places.’?® The situation changes when
analysing companies by operating margins, of the 50 best performing ones, 12 are European, with four
Polish companies in the top 5 positions, namely: Big Cheese Studio (#1), Creepy Jar (#2), PlayWay (#3)
and Games operators (#5).

The main driver behind private funding in video games companies is the high returns associated with
successful investments in the industry and the growing ecosystem of companies offering accessory
services to the industry'. As an example of the high value returns, US video game developer Devolver
Digital joined London'’s alternative investment market in 2021 with an initial listing of 157p per share
which jumped to 177.5p within just two hours of trading. At the same time, many investors are betting
on the broader ecosystem of gaming, mostly through esports. As an example, the VC investor Beringea
has recently invested in esports brand Fnatic. At the same time, the video game sector, like other
entertainment industries, is subject to several M&A, mostly in foreign markets. In 2020 only, the U.S.
market witnessed the two most expensive acquisition in the video game sector: the proposed acquisition

3T DDM Game Investment Review — Q4 2022

132 Data retrieved from https://www.edisongroup.com/edison-explains/european-video-games/ Accessed on July 17th 2022.
133 Data retrieved from https://companiesmarketcap.com/video-games/largest-video-game-companies-by-market-cap/
Accessed on July 17th 2022.

134 https://www.fnlondon.com/articles/private-equity-makes-a-play-for-the-video-game-market-20211215 Accessed on July
17th, 2022
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of Activision Blizzard by Microsoft for USD 68.7 (EUR 60.61) billion'>, and the acquisition of Zynga by
Take-Two interactive for USD 12.7 (EUR 11.21) billion®. Regarding the European market, the most
interesting and relevant case is represented by Swedish tech giant Embracer which, from 2017 to 2022,
acquired over 100 studios in 45 countries around the world, with its subsidiaries currently organised in
ten groups™’.

The high potential returns of investing in the video games industry have also attracted the attention of
big tech companies. The most notable example is the proposed acquisition of Activision Blizzard by
Microsoft’3 citing as the main reason the latter's effort to develop metaverse-based products. Big techs
have significant stakes in the video games industry even regardless of acquisition strategies. Apple and
Google, through their app stores, almost entirely control the retail front of the single largest segment of
the gaming market (mobile games). Amazon and Google, through Twitch and YouTube, control the
greatest majority of live streaming content and Meta, through its headsets, is one of the leading
companies in the development of AR/VR hardware .

Big techs are currently controlling other important parts of the video game segments, for the role they
play in developing an important part of the device manufacturing and operating systems market,
especially mobile phones. At the same time, unlike what happened with music and the film sector, big
tech companies are not significantly investing in original games, casting scepticism over their ability to
successfully penetrate a content-driven industry’. In this context, one of the most notable examples is
Amazon's investment in its original multiplayer game Crucible, which was shut down in 2020.™7 2021
data shows the relatively smaller relevance of GAMA (Google, Apple, Meta, Amazon) revenues in the
video games industry compared to other digital medias (Figure 23).74

135 Info retrieved from https://news.microsoft.com/2022/01/18/microsoft-to-acquire-activision-blizzard-to-bring-the-joy-and-
community-of-gaming-to-everyone-across-every-device/ Accessed on 28th July 2022.

136 Take-Two Interactive Software, Inc. Completes Combination with Zynga Inc. Source: https://ir.take2games.com/news-
releases/news-release-details/take-two-interactive-software-inc-completes-combination-zynga/ Accessed on 28th July 2022.
37 https://gamerant.com/all-studios-developers-embracer-group-gearbox-thg-nordic-saber/ Accessed on 28th July 2022.

138 Available at: https://www.ft.com/content/b96246ec-e70e-48b6-9a70-fb0800f79bd8

139 Available at: https://www.ft.com/content/2d446160-08cb-489f-90c8-853b3d88780d

140 Available at: https://superjoost. medium.com/big-tech-sucks-at-gaming-c0f044e7bc5d

T Available at: https://www.theverge.com/2020/10/9/21510190/amazon-crucible-canceled-game-studios-closed-beta

142 What's next for US Big Tech and video gaming. Available at: https://omdia.tech.informa.com/OMO027357/Whats-next-for-US-
Big-Tech-and-video-gaming
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Figure 23: Digital media revenue totals and share for GAMA companies by market.
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Source: Omdia
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Chapter Summary
Key findings

Video Games are complex products and as such, are subject to an important number of rules and
regulations, including regulations typically pertaining to the cultural and creative sectors (copyright
and other IP regulations), consumer protection (Consumer Rights Directive, Unfair Commercial
Practices Directive, product safety rules) but also to regulations on digital services, including the DSA
and privacy rules.:

> The regulatory framework applicable to IP rights protection in Europe is robust and the video
game sector can adequately protect the various elements constitutive of video games. The actual
enforcement of these rules might be challenging in some cases such as copycat games, where the
speed of (mobile) games replication outpaces legal proceedings. Very often the video game industry
relies on its ability to develop disruptive technologies and business models, rather than on legal
enforcement.

> Antitrust law, where several investigations have analysed (potential) anticompetitive
behaviours in the video games sector and especially on physical and digital distribution of video games.
The recent Activision/Blizzard case shows that while the video games sector is very diverse and
competitive, potential risks linked to vertical concentration do exist in the video game industry,
especially at distribution level.

> State aid for video games is increasingly used across European countries (especially for tax
shelter schemes), although the video games sector does not benefit from a particular State aid
exemption in the same way as other cultural and creative sectors do.

> In terms of user protection, the EU has paid extensive attention and made continuous effort
on a regulatory level to protect consumers, especially the minors.

> The European video games sector is mainly composed of SMEs, with limited human resources
for regulatory issues. Importantly, these small companies market their games quickly and on a
European or global scale. The business models of game companies also often rely on soft launch
models (alpha or beta versions), which means they need to comply with all consumer-related rules at
an early stage. This may raise concerns for smaller video game companies who need to 1) protect and
file their IP rights, and ensure lawful licensing agreements with other right holders are in place; 2)
comply with product and software safety; 3) ensure data protection and privacy rules are embedded
in game design, but also by updates ; 4) Set up adequate consumer protection measures, especially
for minors, within its game design but also across its online community; and 5) monitor any new
regulatory development affecting the sector, including national-level specificities.

Main trends

The close monitoring from EU authorities, in combination with increased awareness from the video
game industry itself, has created a fast-evolving legal framework of protection for European video
game users, both from the regulators and from the industry itself. Nonetheless, several issues related
to online behaviours are affecting video games users (in particular minors), such as gaming addiction,
toxic behaviours (including inappropriate, sexist or racist content), commercial influence and
grooming (radicalisation, sexual abuse). These issues are clearly addressed in the regulatory
framework covering consumer protection and strategies to promote safer online environment and
actions are taken by the sector to deal with the issue, including PEGI, minor protection measures
including parental control tools. The impact of such recent evolutions needs to be monitored and

assessed regularly to identify any gaps in the legislative framework.
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For example, the Fitness Check of EU consumer law on digital fairness seeks to evaluate whether the
existing rules are still sufficient or not, including concerning the applicable rules on loot boxes.

The ability to leverage on advanced technologies is crucial in the video games sector, including for
instance the ability to analyse in-game data to identify bugs, improve the user experience, and adjust
the game difficulty for instance. Al, including new developments such as deep learning, are also used
as a key feature of most games to improve the experience between human players and non-playable
characters. The evolutions of the regulatory framework e.g., around Al and data protection have direct
implications for the sector, such as embedding data protection in game design, robust privacy policies,
secure data storage, and not deploy subliminal techniques or Al exploiting users' vulnerabilities. So
far, such regulations are rather welcome by video game companies, but new rules that may affect core
game mechanics or business models (e.g., data analytics for game design) are closely monitored by
the sector’s trade associations.

Conclusion

The complex nature of video games is clearly reflected in the breadth of the regulatory framework
applicable to video games affecting its content (copyright and other forms of IP protection), hardware
and software (product safety, Al regulation, data protection rules), or games as a product or service
often interacting with a broad user base (consumer protection rules, minors’ protection). Smaller
companies could benefit from guidelines and standardised documents to ensure compliance with
these various rules.

This means the video games sector falls within the scope of many legal developments and dialogue
with the sector will play an important role in ensuring the alignment between upcoming legal files and
the development of the video game sector across Europe.
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3.0 The regulatory environment for video games in
Europe

3.1 Regulatory framework relevant to building a fair video
games market - introduction

This sub-section presents an overview of the relevant EU legal framework for the video game sector.
Based on literature review, interviews with policy-makers and the outcomes of workshops (mainly
Workshop 2: Challenges and opportunities in the video games industry, Workshop 5: Regulatory
Framework for Video Games, and Workshop 8: Rules in Play — Regulatory framework enforcement in the
video games industry), the section provides an analysis of applicable rules for video games companies.
It presents an overview of the main legal texts related to copyright and IP protection, competition rules,
and Al regulations, and explains the relevance of these regulatory frameworks on the video games sector
in the EU.

3.1.1 Copyright and IP protection in video games

Video games form a creative worldwide entertainment industry. They foster innovation and development
on both computer science and art in today's digitalised world, but when it comes to IP, several different
regulatory frameworks which apply. These frameworks differ from one country to another, and this study
has considered the rules applicable in the EU context.’# Since video games contain multiple forms of art
(including artworks, original designs, sound and music creation) as well as multiple software
developments, copyright law and other forms of IP rights play an important role in protecting video
games.

There is no single harmonised definition of video games with respect to EU law, but a 2014 decision
from the Court of Justice of the European Union (CJEU) stated that "video games ... constitute complex
matter comprising not only a computer program but also graphic and sound elements, which, although
encrypted in computer language, have a unique creative value which cannot be reduced to that
encryption. In so far as the parts of a videogame, in this case, the graphic and sound elements, are part
of its originality, are protected, together with the entire work, by copyright in the context of the system
established by Directive 2001/29."™ In order to frame this section, we provide below an overview of the
various components of video games, which are individually protected by copyright or other IP rights.

'3 For a more detailed discussion on international and US regulatory frameworks, see for instance David Greenspan, Gaetano
Dimita et at (2022) Mastering the Game: Business and Legal Issues for Video Game Developers — A Training Tool. Geneva,
Switzerland : World Intellectual Property Organisation, 2022.

144 Judgment of 23 January 2014, delivered in Case C-355/12: Nintendo Co. Ltd and Others v PC Box Srl and 9Net Srl
https://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=c-355/12&td=ALL
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Table 2: Overview of IP rights applicable to video games

Game original artworks:
drawings of game characters,
maps, buildings, etc;

Audio Elements:

» Musical Compositions

» Sound Recordings

» Voice

» Imported Sound Effects

» Internal Sound Effects

Video Elements
» Photographic Images

» Digitally Captured Moving
Images

» Animation

> Text.

Game story:

Video game script, its plot and
other literary works, well-
developed characters,
choreography, narrative,
gameplay concepts

Computer Code (Source Code
and Object Code)

» Primary Game Engine or
Engines

» Ancillary Code

» Plug-Ins (Third-Party
Subroutines)

Visual artist; Art director.

Composer; voice actor; songwriters, and
performers depending on the case.

Importantly, audio elements can be
licensed in for the video game
(synchronisation rights) rather than being
specifically created for that game

Game artist; writer; scriptwriter.

Animation.

Game designer; interface artist;

Developer/programmer; game designer.

Note: Game engines are often licensed by

game developers

Copyright

Copyright and
neighbouring rights

Trademarks for
sound effects

Copyright

Copyright

Copyright
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Design of:'# 3D modellers, texture artists. Design protection;

Other (animated) characters, Hardware manufacturers. patent and
trademarks.

logos, etc.

UX/UI designer;
Game hardware (e.g., game

consoles, controllers,

accessories).

Graphical user interfaces’™®

Brand names; product and
service names; logos; colours;
shapes.

Source: KEA, based inter alia on WIPO (2017) “The Legal Status of Video Games: Comparative Analysis in National
Approaches”

When it comes to gameplay protection, several regulations define the scope of protection of video
games, including Art.9 (2) of the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS): "Copyright protection shall extend to expressions and not to ideas, procedures, methods of
operation or mathematical concepts as such.”™” Similarly, the Art. 1(2) of the EU computer program
directive: "Protection in accordance with this Directive shall apply to the expression in any form of a
computer program. Ideas and principles which underlie any element of a computer program, including
those which underlie its interfaces, are not protected by copyright under this Directive.” These gameplay
elements can still benefit from other forms of IP protection and notably trademarks. Trademarks provide
protection for brand names and logos used on certain goods and services.” Trademarks are territorial
IP rights, and their scope of protection will vary depending on a) which territory they are registered in
(EUIPO for EU level protection, WIPO for global ones); and b) the goods and services in respect of which
they are registered. Trademarks may be used by video games creators to protect various aspects,
including brand names; product and service names; logos; colours.’ These frameworks apply to EU
video game companies, as well as non-EU companies commercialising games in the EU which need to
file their IP for protection in the EU.

14> Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998 on the legal protection of designs
which is currently under review, which includes the question of graphical user interfaces. The evaluation of the current Directive
notes that the interplay between copyright and design protection is problematic and might undermine the use of design
protection due to the lower duration of protection. However it should be noted that design can be protected by both design
and copyright law (‘principle of cumulation’) https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1846-
Evaluation-of-EU-legislation-on-design-protection_fr

WTO (1994) Agreement on Trade-Related Aspects of Intellectual Property Rights. Last amended in 2017.

146 On this point, the Court of Justice of the European Union (CJEU) noted in its 2010 “Svaz softwarové ochrany” decision that
graphic user interface is not a form of expression of a computer program within the meaning of Article 1(2) [EU computer
program directive] and cannot be protected by copyright as a computer program under that directive. Nevertheless, such an
interface can be protected by copyright as a work by the EU information society directive if that interface is its author's own
intellectual creation. See also case C-393/09, 22.12.2010 https://eur-lex.europa.eu/legal-
content/FR/TXT/?uri=CELEX:62009CJ0393.

47 WTO (1994) Agreement on Trade-Related Aspects of Intellectual Property Rights. Last amended in 2017.

148 Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017 on the European Union trademark.
OJ L 154, 16.6.2017

OJ L 154, 16.6.2017

149 Clifford Chance (2021) Level Up: a Legal Guide to the Video Games Industry.
https://www.cliffordchance.com/insights/resources/hubs-and-toolkits/talking-tech/en/articles/2021/10/level-up-a-legal-guide-
to-the-video-games-industry.html
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https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=CELEX:62009CJ0393
https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=CELEX:62009CJ0393
https://www.cliffordchance.com/insights/resources/hubs-and-toolkits/talking-tech/en/articles/2021/10/level-up-a-legal-guide-to-the-video-games-industry.html
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Contractual practices in the video games sector tend to cluster rights at the level of the game developer
(and/or publisher depending on the financing and contractual arrangements), and any author of original
code, artwork or original music for the game, is either employed by the developer specifically for those
tasks or has agreed to assign all the intellectual property rights (not just copyright) to the developer and
waive all rights in any work created and used in the game.

As a result, it often happens that the same video game is protected at the same time by various types
of IP, including trademark rights (provided the video game’'s name, logo, sound, is subject to trademark
registration with national or regional intellectual property offices such as the Benelux Office for
Intellectual Property (BOIP) or the European Union Intellectual Property Office (EUIPO), copyrights (for
what concerns the layout and appearances of the game) and software rights (for what concerns the
source and object code as such).

Existing literature shows that video games (as a whole product) are mostly protected as audiovisual
works and computer programmes.’”® The Computer Programs Directive of 1991 (updated in 2009)
provides for copyright protection of video games in their source code and all its constituent parts. The
audio, visual and other creative elements of a game themselves have been enshrined in national laws as
a result of the Berne Convention of which the EU and its Member States are part of, with video games
either expressly called out as cinematographic works or more broadly under audiovisual works.’’

Other protective provisions are technically relevant but less important in the EU due to the structure of
the video games sector in Europe. Patent protection is not very prevalent in the European video games
industry, and mainly applicable to console games which use a specific hardware incorporating the
game'? that meets the conditions for European patent applications (e.g. Konami Co., Ltd. European
Patent Video Game Patent (EP 1703429 A2).7>3 Such combination of hardware and software is not very
common, and even less so in the EU as the main game device manufacturers are based in third countries.

Finally, several cases and practices reviewed as part of the research highlight that the current legal
framework needs to adapt to face emerging challenges, such as the increasing trend of user co-creation
(or user generated content — UGC) in video games.”™ UGC can lead to the potential infringement of the
IP rights of other right holders, i.e. players mixing together IP-protected content from different video
games or other copyright protected content. For instance in March 2020, Sony had to delete UGC
featuring Nintendo's protagonist Mario from the Sony-published video game Dreams.’>*

120 |smail Ekin Guiriinli, Video Games and Copyright Protection Under International, European, and U.S. Law, TTLF Working
Papers No. 59, Stanford-Vienna Transatlantic Technology Law Forum (2020).

1>T Grosheide, F. W,, et al. "Intellectual Property Protection for Video Games - a View from the European Union." Journal of
International Commercial Law and Technology, vol. 9, no. 1, 2014, pp. 1-13. It should be noted that a few national level case laws
have excluded video games from the scope of audiovisual works, whereas other cases led to opposite conclusions.

152 |n Europe, software is not patentable unless it has the potential to cause a "further technical effect" which must go beyond
the inherent technical interactions between hardware and software. This means in practice that the software must add
something to the "normal” interaction between hardware and software. Further details are provided in the guidelines of the
European patent office: https://www.epo.org/law-practice/legal-texts/html/guidelines/e/g_ii_3_6.htm

153 Georgieva, Hristina, Legal Protection of Video Games (2017). Proceedings of the Annual Scientific Conference of Angel
Kanchev University of Ruse and Union of Scientists - Ruse, 2017, Volume 56, Book 7, SAT-2B.313-2-L -04., Proceedings of the
Annual Scientific Conference of University of National and World Economy - Sofia, 2017, Forthcoming., Available at SSRN:
https://ssrn.com/abstract=3166951

154 See for example WIPO Magazine (2021) When video games meet IP law, June 2021.
https://www.wipo.int/wipo_magazine/en/2021/02/article_0002.html

155 Games Industry (2020) and Nintendo presses Sony to remove Mario creations from Dreams - gamesindustry.biz
https://www.gamesindustry.biz/articles/2020-03-23-nintendo-presses-sony-to-remove-mario-creations-from-dreams
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To avoid any IP infringement stemming from UGC, players have to comply with regulations on the use
of IP listed in the "end-user license agreement" (EULA) or terms of services’¢, which vary between games
and can be complex to navigate.

Video game streaming also raises a number of issues in terms of IP protection including questions
around the liability (between streamers and online platforms hosting content), as well as the scope of
permitted uses under the existing IP framework (limitations and exceptions including uses for the
purposes of teaching, research, studying, news reporting, parody, caricature, pastiche, quotation,
criticism, review, including UGC).

In terms of liability, article 17 of the new EU Copyright Directive, proposes the solution of making content
sharing providers more accountable for protecting the interests of rights holders and might have a
relevant impact on the video gaming market. Streaming a live video of gameplay via Twitch or YouTube
or pre-recording a Let's Play and uploading it to Twitch or YouTube are two examples of uses that may
fall under Article 17. In such cases, the platforms should work closely with copyright holders to ensure
intellectual property is protected and adequately compensated and seek a license. In case there is no
license, then best effort clauses apply. These may include “(i) best efforts to obtain an authorisation; (ii)
make best efforts to ensure the unavailability of unauthorised content regarding, which rightsholders
have provided necessary and relevant information; and (iii) act expeditiously to remove any unauthorised
content following a notice received and make also their best efforts to prevent future uploads”).””

Depending on whether the games make use of third party-owned content, game developers may be
limited in what rights they can allow streamers to use as part of their broadcast. For example, even
though a music publisher may have licensed their music for a game, that license may prohibit it being
streamed. To lawfully enable game streaming and provide blanket licenses to streamers, game
developers should first secure the rights to third-party content for streaming purposes.’® This raises
several challenges for smaller game developers, as there is currently no simple licensing system to secure
all relevant rights at EU level for game streaming purposes. This results in complexities in terms of
identifying the right contact persons and entities, and a long timelapse before securing a response. As
a result, some composers are encouraged to take up a membership at a US-based collective rights
management organisation (BMI or ASCAP’%%, which have both struck licensing agreements with the main
livestreaming platform such as Twitch).

As noted by interviewees engaged as part of this study, this is a lesser issue for larger video games
companies and game productions which usually have in-house teams for sound and music designs.
Stakeholders tended to reflect that for larger (AAA) games, sound and music are integral part of the
creative process for video games production, and as such music licensing and/or original creations are
factored in the development process at an early stage (usually in the first few months of work).

Beyond this regulatory framework, contractual practices have evolved to enable game streaming, which
mostly generate positive effects for any game to develop its user base (visibility on online platforms,
community-building, tips and tricks). Therefore, many game publishers have set up EULA that are more
user-friendly for streamers. Create UK developed an online dashboard assessing how several games are

156 péter Mezei and Istvan Harkai (2022) End-user flexibilities in digital copyright law — an empirical analysis of end-user license
agreements. Interactive Entertainment and Law Review First published online: February 2022; doi: 10.4337/ielr.2022.0003

157 European Commission (2021) Guidance on Article 17 of Directive 2019/790 on Copyright in the Digital Single Market
COM/2021/288 final

158 David Greenspan, Gaetano Dimita et al. (2022) Mastering the Game: Business and Legal Issues for Video Game Developers — A
Training Tool. Geneva, Switzerland : World Intellectual Property Organisation, 2022.

159 https://www.ascap.com/help/ascap-licensing


https://www.ascap.com/help/ascap-licensing

UNDERSTANDING THE VALUE OF A EUROPEAN VIDEO GAMES SOCIETY / 75

enabling (or not) users to develop content around their games, including in terms of modding, streaming
and monetisation.’®®

3.1.1.1 IP rights infringements and main issues for the video games sector

IP rights enforcement is arguably an important issue for the European video games sector and directly
affects the revenue sources and the trust (as pirated games are often unpatched/ less stable) in video
games, as noted by various participants to the workshops organised in the project. The EUIPO's research
on youth digital consumption also shows that 33 % of people aged below 24 access games from illegal
sources.’®’ Digital piracy mainly revolves around linking sites (that aggregate, categorise, organise and
index links), that provide links to thousands of pirate copies of games that are stored on cyberlockers. A
notorious example is a site called oceanofgames.com which in August 2022 alone provided over 5,500
links to game company titles, less than 3% of which were removed following industry takedown
notices.’®? Another cluster of linking sites of concern is nsw2u.in and nsw2u.com that offer thousands of
links to downloads for the Nintendo Switch despite Nintendo having secured site blocking injunctions
in the UK, France, Spain, Portugal and Italy. To combat piracy, the video game industry relies, first and
foremost, on its ability to develop disruptive technologies and business models, rather than on litigation.
The industry chooses enforcement actions only as a last resort and in a selectively small number of cases,
as noted in the above sub-sections.’®

Digital industrial piracy has led to new challenges for video games creators, especially for mobile games.
Copycat games have become common in the mobile games market segment and especially in Asian
markets, where local service providers are putting in considerable effort to duplicate existing European
mobile games by replicating even their smallest details in their applications. These fraudulent clones are
misleading consumers to believe that they are original games or new games developed by the original
publishers. In some cases, copycat games were even published before the original creation as some
preliminary versions were presented at trade fairs or published online.’®4

Another IP issue for the sector is the increasing issue of patent battles between the major players in the
mobile world (smartphone manufacturers, mobile platforms, major software companies), but also more
widely from non-practicing entities and sometimes other game developers (so-called ‘patent trolls’, with
the first case being Magnavox which sued Atari in 1974 over the user interface for Pong, whilst Atari had
created the full game from scratch)’® and even, on occasion, small developers.’®

160 See https://www.copyrightevidence.org/ycp/overview

167 https://euipo.europa.eu/ohimportal/en/web/observatory/ip-youth-scoreboard

162 Presentation from Dara Mc Greevy, senior legal counsel at ISFE, for Workshop 8: Rules in Play — Regulatory framework
enforcement in the video games industry, corroborated with interviews.
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164 Various sources including the European Game Developers Federation, the Interactive Software Federation of Europe or
articles such as Davidson J (2014) This is the biggest problem with mobile gaming today. TechnoBuffalo (April 23).
https://www.technobuffalo .com/2014/04/23/biggest-problem-with-mobile-gaming/

165 A patent troll has been defined as an entity that uses its patent rights to aggressively file (often false) bad faith infringement
threats and licensing demands that require companies to spend a significant amount of money to settle these claims without
any addition to the public good. See for instance Ken Seddon (2017) Invest in Growth - How LOT Network Addresses the PAE
Problem

166 David Greenspan, Gaetano Dimita et al. (2022) Mastering the Game: Business and Legal Issues for Video Game Developers — A
Training Tool. Geneva, Switzerland : World Intellectual Property Organisation, 2022.
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3.1.2 Competition law regarding video games
Various aspects of EU competition law are relevant for the video games sector, including:

» Antitrust law, which prohibits anti-competitive agreements between two or more independent
market operators (Article 101 TFEU), as well as abusive behaviour by companies holding a
dominant position on any given market (Article 102 TFEU). Several investigations have analysed
(potential) anticompetitive behaviours in the video games sector and especially on physical and
digital distribution of video games.

» State aid rules, where several support programmes for video games have been set up across
Europe. Article 107 TFEU generally prohibits State aid unless exceptionally justified. Art. 107(3)(d)
TFEU allows to “promote culture and heritage conservation where such aid does not affect trading
conditions and competition in the Union to an extent that is contrary to the common interest”
(Art. 107(3)(d) TFEU). Member States generally rely on this latter basis to justify State aid schemes
for video games. As video games are not covered by the General Block Exemption Regulation,'®’
Member States’ support schemes for the video games sector require a formal notification
procedure.

» Mergers rules, which provide the framework to assess the impact of mergers/acquisition
operations on the video games market, and notably whether a particular merger may have
harmful effects on competition. Mergers are examined either at national or at EU level by the
European Commission when the companies involved are active in several Member States and
reaching certain turnover thresholds.”®8

The following sub-sections examine each of these aspects in more details.

3.1.2.1 Antitrust law

Although the video games industry is diversifying and more distribution channels are opening up, the
sector was historically quite concentrated, especially on the distribution (e.g., Nintendo, Sony and
Microsoft — or SEGA in the past are the main console manufacturers and have an important market
position when it comes to the sale of physical games).

One landmark case relates back to 2002 when the European Commission imposed a EUR 167.8 million
fine on computer game manufacturer Nintendo and seven of its European distributors for preventing
"parallel" trade of Nintendo products from the computer game market and thus maintaining high price
differences between EU countries (e.g., in 1996 Nintendo products were 65% cheaper in the UK than in
the Netherlands and Germany).

Competition rules have been enforced within EU in relation to the video game markets, notably in
relation to restrictive practices stemming from “geo-blocking”. A significant case was recently closed,
where the European Commission fined Valve, owner of the online PC gaming platform “Steam”, and
other five publishers for breaching EU antitrust rules. On 20 January 2021, the European Commission
fined Valve Corporation and five publishers, Bandai Namco, Capcom, Focus Home, Koch Media and

167 As noted in the Council Conclusions on building a European Strategy for the Cultural and Creative Industries Ecosystem.
2022/C 160/06. OJ C 160, 13.4.2022

168 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation)
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ZeniMayx, a total of EUR 7.9 million for breaching antitrust rules by partitioning the EEA market.’®® Valve
(which owns the Steam platform), together with the five publishers, restricted cross-border sales of
certain PC video game activation keys based on the geographic location of the users, within the EEA
(otherwise known as geo-blocking). The rationale of the restriction was that the prices for these keys
varied from one country to another.

The European Commission considered the practices described above as geo-blocking, as a customer
who purchased a video game in Poland, for example, would not be able to activate it in Germany. The
European Commission found that by bilaterally agreeing to geo-block certain PC video games from
outside a specific territory, Valve and each publisher partitioned the EEA market in violation of Article
101(1) TFEU. The European Commission therefore sanctioned this conduct by imposing fines, ranging
between 10% and 15% for all publishers (except Valve) because of their cooperation with the
investigation, and their individual net fines ranged from EUR 340,000 to EUR 2.888 million. Valve chose
not to cooperate and was fined EUR 1.624 million.””? The full decision was officially published on 24
August 2022.777 The impact on pricing strategies of digital games is still to be determined.

It is worth noting that competition law enforcement complements the Regulation on unjustified geo-
blocking, which includes provisions to prohibit the use of three mechanisms:’”?

» Blocking or limiting access or automatically redirecting the user to another version of an online
interface. This means an online video games distributor cannot prevent its clients from accessing
different versions of its website, marketplace or app store, or cannot reroute them without their
explicit consent, on the basis of criteria based on the customer's nationality, residence or
establishment (including indirect criteria such as the IP address or the customer's payment details).

» Different payment conditions based on the buyer’s location or nationality. When a video game
service is provided cross-border, it is prevented from discriminating against the electronic
payment means on the basis of "nationality", i.e., because a credit or debit card of an accepted
category or brand is issued in another Member State or because a direct debit or credit transfer
is performed through a bank from another Member State (provided the currency used is accepted
by the trader).

» Different conditions for the sale of goods or services across EU countries (e.g., different pricing,
different general conditions of access on the basis of a customer's nationality, residence or
establishment, including the refusal to provide such services to customers from other Member
States).

The provision of (non-audiovisual) copyright protected content services (including video games) is
however not subject to the prohibition of this latter mechanism. The extension of the scope of the
Regulation to copyright protected content services was assessed in 2020 as part of the short-term review
of the Geo-blocking Regulation. The review concluded that such extension was premature and required
further analyses and observation over a longer time period.’”

169 European Commission (2021), “Antitrust: Commission fines Valve and five publishers of PC video games ~ EUR 7.8 million for
“geo-blocking” practices”, see https://ec.europa.eu/commission/presscorner/detail/en/ip_21_170

170 McDermott Will & Emery (2022) Annual European Competition Review 2021. MWE publications, January 2022.

7T All cases are available under the case numbers AT.40413; 40414; 40420; 40422; 40424 in the public case register.

172 European Commission (2018) Questions & Answers on the Geo-blocking Regulation in the context of e-commerce. Available
at : https://digital-strategy.ec.europa.eu/en/news/geo-blocking-regulation-questions-and-answers

173 European Commission (2020), Commission publishes its short-term review of the Geo-blocking Regulation, see
https://digital-strategy.ec.europa.eu/en/news/commission-publishes-its-short-term-review-geo-blocking-regulation
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3.1.2.2 State aid

Competition Law in video games also covers State aid rules and several EU countries (France, and
recently Belgium, lItaly, Poland, Portugal, Germany, and Czech Republic) have set up support
programmes and tax incentive schemes which required an approval by the European Commission to
assess their compatibility with EU law. An important criterion for the eligibility of video games tax
schemes relates to cultural objectives. For example, the French tax credit scheme included the proof that
the video game constituted a “contribution to both French and European creative work and diversity”
particularly in light of the game's “quality, novelty and innovative or original concept ".774

However, not all videogames could benefit from this tax credit system as the French government had
initially specified that the tax credit scheme should exclude any games rated 18+ according to the
European PEGI classification. A new credit system was devised and came into full force with the
publication of Decree n°2015-722 of 23 June 2015.7> The new measures were deemed compatible with
the European internal market as they aim to promote culture while having a proportional effect on EU
market trade. The new tax incentive scheme allows for lighter conditions for PEGI 18+ games, provided
that the games do not meet more than two of the following conditions:

» The violence displayed is disproportionate and gratuitous,

» The violence displayed is crude and detailed in a visually realistic environment,

» If the two above criteria are met, the violence displayed is quantitatively emphasised,
» The violence displayed cannot be avoided by the player, and

» Violence is encouraged.’”®

In summary, State aid provisions are an increasingly popular form of support for video games across
Member States albeit they are conditioned to a set of specific criteria. The recent Council Conclusions
on building a European Strategy for the Cultural and Creative Industries Ecosystem call on “facilitating
the leverage effect of public aid and the competitiveness of CCIE enterprises through a review of the
application of State aid rules before the end of 2023, including, where appropriate, the State aid General
Block Exemption Regulation (GBER), enabling the relevance and the need for adaptation regarding
cultural and audiovisual sectors such as press, video games, theatre, studios and music to be taken into
consideration”, which might ease the conditions for future State aid and tax incentive schemes for the

video games sector across Europe.’””

3.1.2.3 Mergers and acquisitions

Several decisions have examined the impact of mergers of video games companies on fair competition
in the video games sector.””® The latest investigation (Case M.10001 — Microsoft/Zenimax)'”® assessed
whether the merger of Microsoft and Zenimax would have any significant impact on fair competition in

174 French Ministry of Finance (2007) 2007 Finances Act (Act n°2007-1824 of 25 December 2007)

175 Décret n° 2015-722 du 23 juin 2015 relatif au crédit d'impét pour dépenses de création de jeux vidéo. JORF n°0145 du 25 juin
2015. https://www.legifrance.gouv.fr/loda/id/LEGIARTIO00030776098/2015-06-26/

176 French tax credit to be extended to PEGI 18+ video games, see https://gameslaw.org/french-tax-credit-to-be-extended-to-
pegi-18-video-games/

177 Council of Ministers (2022) Council Conclusions on building a European Strategy for the Cultural and Creative Industries
Ecosystem 2022/C 160/06 ST/7809/2022/INIT OJ C 160, 13.4.2022

178 Commission decision of 12 February 2016 in case M.7866 - Activision Blizzard/King; Commission decision of 16 April 2008 in
case M.5008 - Vivendi/Activision

179 Commission decision of 5 March 2021 in case M.10001 - Microsoft/Zenimax
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the two market segments considered (game software development and publishing or “the upstream
market”, and digital video game distribution for PCs and consoles - “the downstream market”. Whilst
the investigation concluded that the acquisition would raise no competition concerns, the proposed
acquisition of Activision Blizzard by Microsoft led to an in-depth market investigation focusing on two
market segments’®. 1) consoles and multi-game subscription services and 2) cloud game streaming
services. The Commission assessed that the proposed acquisition would not harm competition on the
first market segment, due to the leading market position of rival console manufacturer and distributors
who represent an important distribution channel for Activision games. Competitors could also leverage
their size, extensive games catalogue and market position to react to a potential withdrawal of Activision
games from e.g., Sony's PlayStation. The Commission however assessed that the acquisition could harm
the much smaller yet potentially innovative market segment of cloud gaming services, e.g., through
exclusivity of Activision games on Microsoft cloud gaming service or through degraded performances
on PC operating systems other than Windows. The acquisition was cleared under the following
conditions for a 10-year period: “A free license to consumers in the EEA that would allow them to stream,
via any cloud game streaming services of their choice, all current and future Activision Blizzard PC and
console games for which they have a license. A corresponding free license to cloud game streaming
service providers to allow EEA-based gamers to stream any Activision Blizzard's PC and console
games."’®" Beyond emerging market segments such as cloud game streaming.

Market concentration is not particularly an issue in the European video games market in terms of games
development and games publishing: as noted in Chapter 2, even the largest video game publishers have
a global market share of less than 10% (e.g., Tencent generated EUR 8.3 billion in 2022 globally, less
than 5% of the global video games market). The important merger and acquisition activities in the sector
will certainly be scrutinised by competition authorities in the future (e.g., to analyse any market distortion
in specific territories or market sub-segments).

3.1.3 The Digital Services Act

The recently adopted Digital Services Act (DSA) is an EU Regulation which harmonises the general legal
framework governing digital intermediaries. The DSA covers information society service providers,
defined as any service normally provided for remuneration, at a distance, by electronic means and at the
individual request of a recipient of services (the service is provided through the transmission of data on
individual request).’®? The information service providers include intermediary services offering network
infrastructure: Internet access providers, domain name registrars, Hosting services such as cloud and
webhosting services, as well as online platforms (e.g. online marketplaces, social media platforms),
search engines, and other providers of information society services.

The DSA is a horizontal piece of legislation and will most likely influence the video game industry in
many ways, depending on how video games are categorised under the new rules. For instance, video
game digital stores such as PlayStation and Microsoft Stores, Steam or GoG include features similar to
online marketplaces. Video games may also fall under the scope of the DSA due to the online community
features they include. This applies to video game networks such as Xbox Live and PlayStation Network,
but also to games featuring important in-game interactions (e.g., custom profiles, in-game chats,

180 Commission decision of 15 May 2023 in case M.10646 - Microsoft/Activision Blizzard

87 ibid

182 Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure for
the provision of information in the field of technical regulations and of rules on Information Society services. OJ L 241, 17.9.2015.
Available at: http://data.europa.eu/eli/dir/2015/1535/0j
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possibility to add other users as contacts). The DSA foresees four main categories of digital services. The

obligations of different online players match their role, size and impact in the online ecosystem.

Table 3: Categories of digital services

Category 1:
Intermediary
services

Category 2:
Hosting services

Category 3:
Online platforms

Category 4: Very
Large Online
Platforms and
Search engines.

Relates to providers of intermediary services that constitute a ‘mere conduit’
service, a ‘caching’ service, or a 'hosting’ service.

Hosting service providers are intermediary service providers who store
information provided by, and at the request of, a recipient of the service.
Online video game companies may fall in this category, although they ought
to carry out their own legal analysis.

‘Online platform’ means a specific category of hosting service that, at the
request of a recipient of the service, stores and disseminates information to
the public (unless that activity is a minor and purely ancillary feature of
another service). Some video game companies may fall under this category,
depending on their activities.

Very Large Online Platforms (VLOPs): VLOPs are a specific category of online
platforms having 45 million or more average monthly active recipients of the
service in the EU (representing 10% of the population of the EU). The first list
of VLOPs include a few video games-related platforms, including app stores,
the main (Google Play and Apple app store) and online retail platforms selling
inter alia video games such as Amazon or AliExpress.’®® Very Large Online
Search Engines (VLOSEs): VLOSEs are search engines having 45 million or more
average monthly active recipients of the service in the EU (representing 10% of
the population of the EU), such as Google search and Bing.

The range of obligations applicable to digital service providers differ based on this categorisation, with

stricter regulations applicable to narrower categories of service providers.

Therefore, the impact of the DSA on video game providers will depend on a case-by-case assessment

of the nature and functionalities provided by the service providers. Regardless of the DSA, most video

game providers are already implementing measures that the DSA harmonises, such as "KYBC”

obligations'8, although restricted to online marketplaces, which may strengthen the tracking of illegal

activities online (e.g., fraudulent game keys sold online). Other positive results for video games, where

they fall into the hosting service category, will be the notice and action mechanism (article 16),

information on any restrictions to the use of their service (disclosure of policies, procedures, measures

and tools used for the purpose of content moderation (article 14), the information to users on why their

183 The full first list of Very Large Online Platforms and Search engines, released in April 2023, is available at: https://digital-
strategy.ec.europa.eu/en/policies/dsa-viops

184 Know Your Business Customer (KYBC) requires intermediary services to obtain and make reasonable efforts to verify certain
information regarding trader traceability, before allowing such traders to make use of the marketplace and target consumers.
This information includes name and contact details, such as address, telephone number and e-mail address, a copy of the
identification document, registration number, and details of the payment account.
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content has been removed (article 17), and a new obligation to report to relevant authorities any
suspicion of criminal offences (article 18).

3.14 Video games and Artificial Intelligence regulations

Video Games are by nature Artificial Intelligence (Al) -intensive — any single player game intensively relies
on the use of Al for the interactions taking place between the player and the game environment.
Importantly, Al and algorithms are now capable of building endless random levels, worlds and games
from predefined parameters. With the increasing use of Al to create video game content, the video
games sector will also need to give consideration to the IP rights that might exist in Al-generated content
that can be monetised.’®

The regulatory framework for Al is still in its infancy, but a first proposal for a regulation on Al was
published in 2021.7%¢ The European Commission's regulatory proposal puts forward horizontal rules for
the placement on the market, putting into service and use of Al systems in the Union with the purpose
of improving the protection of fundamental rights and safety, and providing legal certainty for operators
and consumers. It adopts a risk-based approach, laying down mandatory rules for Al systems that are
likely to pose real risks to fundamental rights and safety while allowing the free use of minimal-risk Al.

The Al act would apply to all services active in the EU and would prohibit (among others) Al systems that
deploy subliminal techniques or that exploit vulnerabilities of children and other people due to their
age, physical or mental disability, in order to materially distort human behaviour in a manner that causes
or is likely to cause physical or psychological harm. Industry players must be aware of these prohibitions
and fully abstain from such practices with regard to video games.

Furthermore, certain other Al systems, i.e., those intended to interact with natural persons (chat bots) as
well as emotion recognition systems, biometric categorisation systems (which helps age estimation, an
important consideration for video game companies to apply specific measures for the protection of
minors) and deep fakes, pose certain transparency-related risks and end users should be notified that
they are interacting with or exposed to Al. It is worth noting that video game companies may include
such elements in-game or simply as customer services (e.g., for e-shops). Transparency obligations “shall
not apply where the use is authorised by law to detect, prevent, investigate and prosecute criminal
offences or it is necessary for the exercise of the right to freedom of expression and the right to freedom
of the arts and sciences guaranteed in the Charter of Fundamental Rights of the EU, and subject to
appropriate safeguards for the rights and freedoms of third parties.”’¢”

While in-game interactions certainly involve interactions between users and Al, the display of informative
messages for each gameplay interaction would arguably impede the immersive experience that video
games seek to provide. As noted in section 3.1.1, video games contain multiple forms of art including
artworks, original designs, sound and music creation, which may fall under the scope of this exemption.
The proposed Al Act also provides for mandatory requirements and obligations regarding Al systems
classified as "high-risk” in view of their intended purpose, while seeking to reduce administrative and
financial burdens for business, and notably SMEs. As it stands, this category does not include Al-enabled

185WIPO “The Legal Status of Video Games: Comparative Analysis in National Approaches”
https://www.wipo.int/export/sites/www/copyright/en/creative_industries/pdf/video_games.pdf, Accessed on 15t August 2022.
186 European Commission (2021) Proposal for a Regulation of the European Parliament and of the Council laying down
harmonised rules on Artificial Intelligence (Artificial Intelligence Act) and amending certain Union Legislative Acts.
COM/2021/206 final

187 https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-harmonised-rules-artificial-intelligence
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video games (considered as low-risk). Finally, it should be noted that the Al Act encourages voluntary
codes of conduct, where non-high-risk Al systems may choose to apply voluntarily the mandatory
requirements for high-risk systems.

However, it should be borne in mind that the proposal is currently being negotiated by the co-legislators
(the European Parliament adopted its position on 14 June 20237%); for instance, in the Parliament it has
been suggested that the rules of the Al Act apply also to operators of Al systems operating in ‘metaverse
environments’, i.e. those environments to which natural identifiable persons can connect (e.g. via a digital
identity), interact in ways similar to the real world, and where such interactions carry potential risks to
health, safety, or fundamental rights. Moreover, the scope of the rules may further evolve after the Al
Act enters into force, in order to take into account, the technological and market developments and
emerging risks in the future.

3.2 Regulatory framework relevant to the protection of video
game users

Video game users in the EU are consumers in the digital context, whose consumer rights requires
thorough protection; the increasing popularity of video games among population under eighteen years
of age calls for careful protection of minors to ensure their safe access to video games, related devices
and platforms. Recent European regulatory developments draw attention to loot boxes' and in-game
purchase issues. It has been deemed that loot boxes could mislead users’ consumption behaviours due
to its gambling elements, which affects video game users of all ages alike.

This sub-section focuses on Video Games users and consumer protection. We explore the existing
mechanism of digital consumers’ protection, including digital contracts rules and product safety
regulation. A particular focus will be placed on the most vulnerable consumer category, minors, who
represent a sizable part of the gaming community. We present some countries’ specific legal provisions
concerning the sale of video games to minors as well as industry self-regulation solutions (PEGI,
including its online system for harassment protection). We analyse existing regulations and studies on
gambling and the impact on video games, especially in the forms of loot boxes in online games (which
some Member States classify as falling under gambling legislation) and appraise the impact of EU's
privacy rules on the video game sector, mostly in terms of the requirements faced by video games
studios under the EU General Data Protection Regulation (GDPR), which has been applicable since May
2018.

3.2.1 Protection of consumer rights

As established in Chapter 2, video games create a billion-euro market which engages a significant
number of users who are, at the same time, consumers. It is therefore vital that EU legislation protects
the right of consumers, especially in a digital context.

The Consumer Rights Directive (“CRD") is a crucial part for consumers’ rights in the EU. This Directive has
been implemented into national laws of EU member states to harmonise certain information
requirements and the right of withdrawal for consumers across the EU. Traders (in this case game

188 https://www.europarl.europa.eu/news/en/press-room/20230609IPR962 12/meps-ready-to-negotiate-first-ever-rules-for-safe-
and-transparent-ai

189 Lootboxes are in-game boxes that contain randomised items (cosmetics or gameplay-related), that can be accessed through
gameplay and in-game currencies, or which may be optionally paid for with real-world money.
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developers) must provide mandatory information such as the main characteristics of the product, the
developer's identity, system requirements or compatibility, the total price of the service, termination
terms and warranty rights to consumers before a digital content contract is formed, as codified in Article
6 of Directive 2011/83/EU' and Article 7 of Directive 2005/29/EC.

As a basic principle, consumers are entitled to withdraw their purchases within 14 days after they entered
the contract — without any obligation to give any reason. However, whether or not a right of withdrawal
applies in a specific case depends on the classification of the contract, i.e, whether the video game or
in-game purchase qualifies as a digital content or digital service contract. The rules on the right of
withdrawal for service contracts effectively allow the consumer to test the service and decide, during the
14-day period from the conclusion of the contract, whether to keep it or not. In contrast, under point
(m) of the first paragraph of Article 16 of the CRD, there is no right of withdrawal in the case of supply
of digital content, subject to several conditions. In accordance with the amendments introduced by
Directive (EU) 2019/2161, these conditions are that the performance has begun with the consumer’s
prior express consent and acknowledgment that the consumer thereby loses the right of withdrawal,
and that the trader has provided confirmation of the contract concluded.

For example, the provision of video games may involve both contracts for digital content and contracts
for digital services. Downloadable games would normally qualify as online digital content when their use
does not depend on continuous involvement of the game supplier. In contrast, online games provided
in a cloud environment would qualify as digital services. In-game micro-transactions (in-app purchases)
in such games that enhance the playing experience of the respective user, such as virtual items, would
normally qualify as contracts for online digital content. Also, in-app purchases of content that could be
used outside the game (e.g., a recording of the gaming session that can be downloaded or shared on a
video-sharing platform) would normally constitute a contract for online digital content. In contrast, the
purchase of premium content that expands the online gaming environment would represent a new
digital service that complements the original one.

Furthermore, the Unfair Commercial Practices Directive (2005/29/EC — “"UCPD") establishes additional
requirements concerning the transparency and fairness of commercial practices deployed in the
advertising, pre-contractual and aftersales stages. In 2021, the European Commission issued new
guidelines in the Notice on the interpretation of the UCPD™’, which includes a section on gaming
practices that highlights the following aspects:

» Games could include in-game promotions and advertisements, which increase the risk of hidden
marketing and could amount to a misleading practice under Articles 6 and 7 UCPD, unless the
commercial element is made sufficiently clear and distinguishable from gameplay. This concerns
both in-game purchases and products available outside of the game. The disclosure has to take
into account the medium in which the marketing takes place, including the context, placement,
timing, duration, language and target audience. Under No 20 of Annex | and Article 7(4)(c) of the
UCPD and Article 6(1)(e) of the CRD, only games where in-app purchases are optional can be
presented as ‘free’ without misleading consumers. Conversely, a game cannot be marketed as
‘free’ if the consumer cannot play the game in a way that can be reasonably expected without
making in-app purchases. This is to be assessed on a case-by-case basis for each app that includes
in-app purchases.

190 EUR-lex DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 25 October 2011https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0083

19T European Commission (2021) Commission Notice — Guidance on the interpretation and application of Directive 2005/29/EC of
the European Parliament and of the Council concerning unfair business-to-consumer commercial practices in the internal
market. EUR-Lex - CELEX:52021XC1229(05) - EN - EUR-Lex (europa.eu)


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2805%29&qid=1640961745514
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Direct exhortations to children are prohibited under point No 28 of Annex | to the UCPD. This
includes putting pressure on a child to buy an item directly or to persuade an adult to buy items
for them.

When offering in-game purchases, traders must ensure that they comply with the information
obligations in the CRD and UCPD, as highlighted earlier. The main characteristics of the product
must be clearly described, and the prices of virtual items must be clearly and prominently
displayed (also) in real currency when the commercial transaction takes place. If the price cannot
reasonably be calculated in advance, the trader should indicate the manner in which the price is
to be calculated. Consumers must also be clearly informed about the arrangements for payment
before each purchase. Moreover, Article 64 of the Directive (EU) 2015/2366 on payment services
requires payer's consent to execute the payment transaction and states that, in the absence of
such consent, a payment transaction is considered to be unauthorised. Furthermore, the default
setting for payments should not allow purchases to be made without the consumer’s explicit
consent (e.g., via a password). When the system provides for time slots for the validity of consent
(e.g., a 15-minute slot), traders should request consumer’s explicit consent in relation to the
applicable duration.

The presence of paid random content (e.g., loot boxes, card packs, prize wheels) should be clearly
disclosed to the consumer, including an explanation of the probabilities of receiving a random
item. For example, loot/mystery boxes are in-game content that generally include random items
that have relevance in the game (e.g., weapons, skins, game currency, advancement options) (378).
The sale of loot boxes in games must comply with the information obligations under the CRD and
UCPD concerning the price and main characteristics of the product.

When offering ‘early access’ games, meaning games that are still in development, traders should
be clear about what the consumer can expect, for example in terms of the content of the early
access game and its development prospects.

Certain commercial practices in games, including embedded advertisements, could amount to an
aggressive practice under Articles 8 and 9 UCPD. This may be the case if the practices involve the
use of behavioural biases or manipulative elements relating to, e.g., the timing of offers within the
gameplay (e.g., offering micro-transactions during critical moments in the game), pervasive
nagging or the use of visual and acoustic effects to put undue pressure on the player. Furthermore,
commercial practices could be personalised and take into account specific information about the
gamers’ vulnerabilities. The combination of practices in a game (e.g., appeal to children or other
vulnerable groups, use of micro-transactions, embedded and non-transparent advertising)
exacerbate the consumer impact. In addition to the concerns related to children and young
people, the increased susceptibility to commercial communications and manipulative practices
could also affect adult gamers, especially during lengthy and immersive gameplay.

The specificity of rapidly evolving digital products such as video games often calls for updated

regulations on the protection of their consumers. In order to ensure a high level of consumer protection,
on 20 May 2019, the EU adopted the Digital Content Directive, which establishes new rules to give
consumers the right to remedy when digital content or a digital service is faulty. It provides for

requirements regarding the conformity of digital content and services with the contract, paired with

compensation rights for consumers in case of non-conformity. The new rules set by the Digital Content
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Directive are considered to have a significant impact on the EU video game sector,’?? as they further
regulate detailed issues such as refund policy for consumers in the case of non-compliant and
misleading final product compared to what was publicised. The Digital Content Directive also tackles the
problem of video games modification to ensure that modifications are permitted without unjustified
additional cost.

The protection of consumer rights in video games is viewed as mutually beneficial to both the game
producers and the consumers, for it ensures a healthy market environment. Continuous attention is paid
to the update of consumer protection regulations. In May 2022, the European Commission launched a
Fitness Check of EU consumer law on digital fairness’™? in order to evaluate whether the existing EU
consumer laws (including the CRD and UCPD) are still adequate in the digital environment. The Fitness
Check also looks into several topics that relate to video games, such as loot boxes and other virtual
items, the use of intermediate in-game currencies, digital addiction, dark patterns etc. In January 2023,
the European Parliament issued a report named “Consumer protection in online video games - a
European Single market approach”,’®* highlighting the lack of a single, coordinated approach in ensuring
better consumer protection in this sector, as well as the need to clarify in-game purchase and refund
policies, with a special focus on minors, who make up a significant portion of the market. The report calls
on the Commission to analyse the results of the Fitness check and potentially present a legislative
proposal to adapt the current EU consumer law framework for online video games or to present a stand-
alone legislative proposal on online video gaming to establish a harmonised European regulatory
framework that ensures a high level of consumer protection, in particular for minors and young children;
the report also considers that these proposals should assess whether an obligation to disable in-game
payments and loot boxes mechanisms by default or a ban on paid loot boxes should be proposed to
protect minors, avoid the fragmentation of the single market and ensure that consumers benefit from
the same level of protection, no matter their place of residence.™

The European Commission reacted to the report in the European Parliament plenary session'® by
underlining the importance of the correct transposition and implementation of the existing EU consumer
law instruments (such as the CRD and UCPD) which effectively already address several issues that video
games might be confronted with. The role of the Consumer Protection Cooperation (CPC) Network'® is
particularly important here: this network of competent public enforcers focuses on tackling consumer
protection issues in a coordinated manner. The video game industry may notably raise issues related to
major app stores to ensure that they inform consumers of the existence of in-game purchases upfront,
before downloading the games, as well as about the costs of such purchases. Such games should not
be labelled as “free to play”."® Finally, the European Parliament resolution on esports and video games
also called for additional research and measures to address potential issues around aggressive in-game
monetisation, such as “pay-to-win" designs™®.

92 Simon Braun (2022), DIGITAL CONTENT DIRECTIVE: IMMINENT CHANGES IN THE VIDEO GAME INDUSTRY
https://simontbraun.eu/digital-content-directive-imminent-changes-in-the-video-game-industry/2022/02/01/

193 https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13413-Digital-fairness-fitness-check-on-EU-
consumer-law_en

194 European Parliament, Consumer protection in online video games - a European Single market approach
https://www.europarl.europa.eu/committees/en/consumer-protection-in-online-video-game/product-details/20221202CDT1076
795 European Parliament, Consumer protection in online video games - a European Single market approach
https://www.europarl.europa.eu/committees/en/consumer-protection-in-online-video-game/product-details/20221202CDT1076
1% https://www.europarl.europa.eu/doceo/document/CRE-9-2023-01-17-ITM-007_EN.html

197 https://commission.europa.eu/live-work-travel-eu/consumer-rights-and-complaints/enforcement-consumer-
protection/consumer-protection-cooperation-network_en

198 As already promoted by PEGI labelling on in-game purchases (further discussed in section 3.2.2).

199 https://www.europarl.europa.eu/doceo/document/TA-9-2022-0388_EN.html


https://www.europarl.europa.eu/doceo/document/CRE-9-2023-01-17-ITM-007_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0388_EN.html
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3.2.2 Product safety rules applicable to video games

Consumer protection for video games users is also reliant on the EU product safety regulation. Various
rules apply to the different types of video games hardware and software products?®, with two main
frameworks applicable to product safety and conformity.

» The new legislative framework?’’ (adopted in 2008 and regularly updated?’?) which strengthens
the conditions for placing a wide range of products on the EU market. This framework also
improves market surveillance rules to better protect both consumers and professionals from
unsafe products, sets up rules for conformity assessment (independent bodies and notification of
conformity, CE marking), and for procedures to allow future sectorial legislation to become more
consistent and easier to implement. Some harmonised product legislation directly covers video
games. Radio Equipment Directive (RED) sets out requirements for the use of radio spectrum and
wireless communications, the interoperability of various components (e.g., charging devices) and
other consumer protection tools: health and safety tests, declaration of conformity and visibility
for consumers. The Directive is regularly updated through delegated acts, the latest one focusing
on user data and monetary fraud protection, as well as cybersecurity.?%?

» The EU rules on product safety are defined in the General Product Safety Directive (GPSD) and
under the forthcoming General Product Safety Regulation (GPSR).?2*# This framework applies
where products, or risks, are not already subject to sectorial product safety EU rules.

» Product safety rules apply both for physical and mental health risks that needs to be eliminated
to ensure the safety of consumers. Under the directive a product is safe if it meets the general
safety requirements, including inter alia Safety Evaluation and Risk Assessment Report, where
applicable a complete (exhaustive) list of standards a product is currently complying with (EN,
international or nationals), a Declaration of Conformity of the product, a Quality Management
System in place or ISO Certificate. The GPSR further will clarify the most important elements of
new technology products, like video games, that need to be taken into account when assessing
the product, including connectivity, interconnection between products or self-learning
capabilities. The GPSR will also require for all products covered by it and that are placed on EU
markets to have a responsible person in the EU.

Product safety rules apply to video games — both hardware and potentially software?®. Up to now
regarding hardware,”%° very few issues have been reported for the sector, with only very few instances
of devices presenting fire hazards for instance?””. More recently, the GPSD was applied to VR devices
due to the chemicals used in the foam facial interfaces.?’

200 \/ideo games hardware include game devices (consoles) and related hardware such as controllers, VR headset, storage media,
optical disks and game cartridges, while software include the actual games, embedded software within game devices, as well as
software used for game creation (game engines).

207 https://single-market-economy.ec.europa.eu/single-market/goods/new-legislative-framework_en

202 The latest iteration was adopted in 2019, with Regulation (EU) 2019/1020 of the European Parliament and of the Council of 20
June 2019 on market surveillance and compliance of products

203 Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on the harmonisation of the laws of the
Member States relating to the making available on the market of radio equipment.

204 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0095:EN:NOT

205 See for instance Nintendo's page on compliance with EU regulations: https://www.nintendo.be/fr/Societe/Informations-aux-
consommateurs/Conformite-avec-les-directives-et-Reglements-de-I-UE/Conformite-avec-les-directives-et-Reglements-de-I-UE-
625942 .html

206 https://ec.europa.eu/safety-gate-alerts/screen/webReport/alertDetail/103984?lang=en

207 https://ec.europa.eu/safety-gate-alerts/screen/webReport/alertDetail /10003513

208 https://ec.europa.eu/safety-gate-alerts/screen/webReport/alertDetail /10003513


https://single-market-economy.ec.europa.eu/single-market/goods/new-legislative-framework_en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0095:EN:NOT
https://www.nintendo.be/fr/Societe/Informations-aux-consommateurs/Conformite-avec-les-directives-et-Reglements-de-l-UE/Conformite-avec-les-directives-et-Reglements-de-l-UE-625942.html
https://www.nintendo.be/fr/Societe/Informations-aux-consommateurs/Conformite-avec-les-directives-et-Reglements-de-l-UE/Conformite-avec-les-directives-et-Reglements-de-l-UE-625942.html
https://www.nintendo.be/fr/Societe/Informations-aux-consommateurs/Conformite-avec-les-directives-et-Reglements-de-l-UE/Conformite-avec-les-directives-et-Reglements-de-l-UE-625942.html
https://ec.europa.eu/safety-gate-alerts/screen/webReport/alertDetail/103984?lang=en
https://ec.europa.eu/safety-gate-alerts/screen/webReport/alertDetail/10003513
https://ec.europa.eu/safety-gate-alerts/screen/webReport/alertDetail/10003513
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For video games software, a recent study analysed the implementation of the GPSD across the EU and
found that “the position of standalone software is uncertain with respect to the general safety
requirement” but noted a general trend of applying similar rules to software as to physical products.?%
Member States also reported their uncertainty as to how the GPSD applied to goods with embedded
software, and products with Al/machine learning capabilities.

The GPSD was updated in May 2023 with the Regulation on General Product Safety?’’ and introduced
important changes in this respect. The Regulation inter alia requires appropriate cybersecurity features
for product protection and puts forward new definitions clarifying the inclusion of software (embedded
and stand-alone) in the Directive.?’’ This means that all video games devices such as consoles, as well as
VR headset and video game software (including games themselves) are all now potentially within the
scope of the Regulation and are required to meet the abovementioned product safety requirements.

The protection of consumers by introducing common cybersecurity rules for digital products and
ancillary services will also be addressed in the forthcoming cybersecurity resilience act. The Cybersecurity
Resilience Act aims to ensure that products with digital elements (hardware and software) are placed on
the market with fewer vulnerabilities and that manufacturers take security seriously throughout a
product’s life cycle. It also aims to enhance transparency and allow users to take cybersecurity into
account when selecting and using products with digital elements.?’? This is a relevant aspect for the
video games sector, which is subject to cybersecurity issues as many other sectors. Leading companies
such as EPIC games (Fortnite accounts hacked) or CD Projekt RED suffered from cybercriminal attacks
recently?’3.

3.2.3 Protection of minors

With ISFE research?™ showing that more than 51% of Europe’s population, among which 76% of children
aged 6-14 play video games across Europe, the necessity to have an optimised regulatory framework in
order to better protect underaged video game consumers is evident. Figure 24 outlines details on the
distribution of gamers by age group, based on Statista data.

209 https://commission.europa.eu/system/files/2021-09/final_report-gpsd-part1-main_report-final-corrected2.pdf

210 Regulation 2023/988 of the European Parliament and of the Council on general product safety. 10 May 2023. OJ L 135,
23.5.2023, available at : http://data.europa.eu/eli/reg/2023/988/0j

217 See here for an overview of the proposal https://commission.europa.eu/business-economy-euro/product-safety-and-
requirements/product-safety/consumer-product-safety_en

In March 2023, the European Parliament adopted in plenary session its legislative resolution on the proposal for a regulation of
the European Parliament and of the Council on general product safety, amending Regulation (EU) No 1025/2012
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0090_EN.html

212 Cjvic Consulting (2020) Study for the preparation of the Implementation report on the General Product Safety Directive. Study
prepared for the European Commission, Directorate-General for Justice and Consumer. July 2020.
https://commission.europa.eu/system/files/2021-09/final_report-gpsd-part1-main_report-final-corrected2.pdf

213 See for instance : https://www.eset.com/uk/about/newsroom/blog/11-massive-video-game-companies-recently-targeted-by-
cybercriminals/

214 "|SFE publishes annual key facts on Europe’s video games industry” Retrieved from https://www.isfe.eu/news/isfe-publishes-
annual-key-facts-on-europes-video-games-industry/
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http://data.europa.eu/eli/reg/2023/988/oj
https://commission.europa.eu/business-economy-euro/product-safety-and-requirements/product-safety/consumer-product-safety_en
https://commission.europa.eu/business-economy-euro/product-safety-and-requirements/product-safety/consumer-product-safety_en
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0090_EN.html
https://www.eset.com/uk/about/newsroom/blog/11-massive-video-game-companies-recently-targeted-by-cybercriminals/
https://www.eset.com/uk/about/newsroom/blog/11-massive-video-game-companies-recently-targeted-by-cybercriminals/
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Figure 24: Distribution of gamers in selected gaming markets in five European countries in 2021, by age group,
215
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Source: ISFE 2021, data covers Italy France, Germany, Spain and the United Kingdom

Several issues are particularly relevant in terms of minor protection online. Most of these (except gaming
addiction) are however not specific to video games, and are issues related to online behaviours at large,
be it on social media, online forums or messaging apps:2'®

» Gaming addiction: How much of their leisure time children spend in the digital world is an
increasingly debated topic, raising concerns among some about the health implications of
excessive use or over-training in competitive scenarios, especially since minors are still learning
to moderate their behaviours and arguably more prone to addiction issues. The European
Commission’s Communication on a comprehensive approach to mental health notes both
potential positive and effects on digital services (including video games), and promotes a “well-
balanced use of gaming, which helps to prevent compulsive use and negative effects on daily
life".277

» Toxic behaviours: minors and young people increasingly play online games, which become an
important part in the social lives and interaction of children — as well as the cultural content they
consume. Toxic or disruptive behaviour, including inappropriate, sexist or racist content, may
happen in online gaming as it does in many other online environments, and children are exposed
to, targeted by and participate in it. Minors may also be exposed to inappropriate language and
behaviour they see and hear.

» Commercial influence: minors can be more susceptible than adults to commercial messages and
techniques seeking to direct behaviour or manipulate emotions and are also less likely to
recognize paid content. This is particularly prominent in freemium games where the limit between

215 https://www.isfe.eu/data-key-facts/key-facts-from-2021-europe-video-games-sector/

216 Based on UNICEF (2020) Recommendations for The Online Gaming Industry on Assessing Impact on Children. April 2020; and
on European Parliament (2022) Report on consumer protection in online video games: a European single market approach.
19.12.2022 - (2022/2014(INI))

217 European Commission (2023) Communication on a comprehensive approach to mental health. COM (2023) 298 final. Brussels,
7 June 2023.
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free and paid content as well as the mix of in-game and real-world currencies may make it harder
to distinguish between free and paid content.

» Grooming, radicalisation and sexual abuse: while comprehensive research and statistics are still
lacking, there are examples where gaming platforms and communities have been misused by
adults to find and connect to children and to groom them for ill-intended purposes, including
sexual exploitation and radicalisation.?'®

Policymakers and the video games industry are addressing these issues in various ways. Regulating
children’s and adolescents’ access to video games appeared on the agenda of media lawmakers from
the 1990s on. Approaches in western countries have largely followed the approach of industry self-
regulation, resulting in a diverse set of different types of self-regulation systems. In the case of Europe,
a supra-national (pan-European) PEGI (Pan European Game Information) system was developed back in
2003, in response to a Council of Europe request for a harmonised age rating system. Used in 41
countries, the classification system comprises five age categories and eight content descriptors which
classifies access to violence, drug, bad language, sexually explicit content, etc?”?

The years 2008 — 2009 marked a major step forward towards protecting minors in video games. In 2008,
the European Commission published its Communication on the protection of consumers, in particular
minors, in respect of the use of video games??° which reviewed the measures in place across the EU and
encouraged member States to integrate in their classification systems the PEGI code of conduct and
encouraged the industry to adopt measures on the sale of games to minors; the European Parliament
ensuing resolution was published on 12 March 2009, specifying 39 articles on detailed aspects of minors’
protection in the video games environment, focusing mainly on the adaptations of existing tools (PEGI)
to online games. These initiatives are however non-binding and focus on cooperation with national
authorities and the industry self-regulation tools. As the industry evolves, amendments to the existing
framework and updates to the PEGI code of conduct?’’ were continuously developed to tackle new
emerging issues, such as loot boxes and discriminative content in video games.

Beyond the initiatives focusing on video games, the protection of minors online is also pursued through
the Better Internet for Kids strategy, updated in 2022. The objective of the Better Internet for Kids
strategy (BIK+) is for every child in Europe to be protected, empowered and respected online.??®> The
strategy includes a set of actions under 3 pillars: safe digital experiences, digital empowerment, and
active digital participation, and Member States and the industry are invited to support the
implementation of the BIK+.

The video games industry is also working on the issue, with initiatives such as PEGI which focus on
aspects such as implementing rating system, prohibiting direct exhortations towards children and

218 Radicalisation Awareness Network (2020) Extremists’ use of video gaming — Strategies and narratives. Conclusion paper, 15
and 17 September 2020 : https://home-affairs.ec.europa.eu/system/files/2020-11/ran_cn_conclusion_paper_videogames_15-
17092020_en.pdf

219 see also the next sub-section for additional information on PEGI

220 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions on the protection of consumers, in particular minors, in respect of the use of
video games. COM/2008/0207 final

221 Such as the PEGI Online Safety Code (2009) or an update of the PEGI code of conduct in 2020 to tackle the issue of loot
boxes.

222 European Commission (2022) Communication on A Digital Decade for children and youth: the new European strategy for a
better internet for kids (BIK+) COM/2022/212 final. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022DC0212
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https://home-affairs.ec.europa.eu/system/files/2020-11/ran_cn_conclusion_paper_videogames_15-17092020_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022DC0212
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preventing gambling, in the global scene, more strict and specific regulations have been introduced on
national levels to tackle overtime-gaming issue for underaged users.

Apart from the rating system, it has been pointed out that protection of minors in video gaming
environments should also take into consideration specific cultures of certain online video game
communities. Online gaming and its connective chatbox functions may allow harmful comments to reach
minor players, even though the game itself falls under a correct rating. Certain verbal abuses and gender-
based discrimination children could experience in online games could arguably result in serious mental
harm. Other online issues such as grooming, or the diffusion of child sexual abuse material may
unfortunately occur in online games (e.g., via chat boxes and communication features). Recent studies
also show the use of video games to spread extremist messages through in-game communication
functions and adjacent social networks (platforms such as Discord for instance).

In some cases, in-game user-generated content (modding for example) is used for promoting extremist
messages.??> Video games companies are setting up advanced parental control mechanisms??# (e.g.
without explicit parental consent, interactive features are turned off) and auto-recognition of harmful
content to address the issue (e.g. harmful language typed in chat boxes is automatically detected and
cannot be posted, using Al tools or simply a blocklist of harmful content)??. Additionally, content
moderation tools are included in all online games, including at the very least muting and blocking
features, as well as reporting functionalities. This means players have tools at their disposal to create a
healthier online gaming environment.??® Most games also have moderators??” (sometimes from the
game companies’ staff, and often from the players community) monitoring any harmful content,
combined with the auto-recognition features mentioned above.

Additionally, in-game chats are designed to minimize harmful exchanges (e.g., most games do not
enable picture or video-sharing, some include features to communicate mainly with predefined
messages or emojis). As a result, the industry reports that fewer cases of grooming occur in video games
than in other online environments.??8

3.23.1 Video game rating systems for minors and parents

The PEGI system is now used in 41 countries (including all EU member States) and is based on a code of
conduct and is a widely tested and accepted framework,??° while products with PEGI labels can be found
across the globe alongside other rating systems as a result of import for linguistic reasons (e.g.: English

223 NYU Stern Center (2023) Gaming The System: How Extremists Exploit Gaming Sites And What Can Be Done To Counter Them.
May 2023. A survey (1000 respondents) conducted in the USA, South Korea, France, Germany and the UK show that 15-17% of
players surveyed encountered messages related to extreme political violence.

224 For instance, Nintendo is implementing advanced parental control tools at various levels: on embedded software
communication tools, on eshop suggestions, and within game themselves.
https://www.nintendo.co.uk/Support/Parents/Parents-642522.html

All other game console manufacturers have set up similar tools, though further promotion towards parents would be helpful for
a wider adoption of these tools.

225 An overview of content moderation techniques is provided here, for instance: https://getstream.io/blog/chat-
moderation/#what-is-chat-moderation

226 This is particularly relevant as the study Amarasingam and Schlegel, (2021) ‘Examining the Intersection Between Gaming and
Violent Extremism'. UN Counter-Terrorism Centre (UNCCT) found that it is the members of the gaming communities themselves
that have to take action to achieve lasting changes in the gaming culture.

227 Moderators can come from the game companies themselves and are often handpicked from the active user community of a
game. Different permission systems can also be set up to reflect the role of the various moderators.

228 https://www.isfe.eu/wp-content/uploads/2023/03/Final_ISFE_Position-Paper-Child-Sexual-Abuse-Online-February-2023.pdf
229 The Pan-European Game Information (PEGI)m source: https://pegi.info/page/pegi-organisation
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versions in India, South Africa and the United Arab Emirates, Spanish or Portuguese versions in Latin
America). The official status of PEGI ratings varies from country to country, depending on the way
national legislation deals with age classification and the protection of minors. In some countries, PEGI is
the de facto standard without specific regulation, whereas other countries have officially acknowledged
PEGI as the sole system for age ratings. Another number of countries have incorporated the PEGI rating
system into laws governing the age classification of media, making the labelling system more
enforceable.?*°

PEGI also includes a robust Code of Conduct for companies — a set of rules to which every publisher
using the PEGI system is contractually committed to. The Code deals with age labelling, promotion and
marketing, and provisions to ensure a safe online environment (ranging from a coherent privacy policy
and appropriate reporting mechanisms to online community standards and the removal of inappropriate
content).

The PEGI system has also evolved alongside the evolution of the market, with an expert group tasked
with assessing the rating criteria regularly, suggest updates when relevant to keep the rating system up
to date. Some major landmarks include:

» 2007: PEGI Online was developed thanks to an EU-funded project, with a view to develop new
standards for online games, including the PEGI Online Safety Code (then included in the code of
conduct), the obligation to keep websites free of illegal and offensive user-created content,
provide user-friendly reporting mechanisms and maintain an effective protection of privacy.?'

» The PEGI App was launched in 2019, making it possible to check the ratings and content of PEGI-
rated games on a smartphone and access guidance on parental control tools.?3?

» Update of the code of conduct in 2020: games containing loot boxes carry a content descriptor
for 'in-game purchases' and games released from April 2020 onwards will additionally carry the
description 'paid for random items'. The terminology was chosen by PEGI based on an assessment
that the term loot boxes might not be well understood by many consumers, in particular
parents.?33

3.2.3 Access to video games for minors

Half of the EU Member States have specific legal provisions, in both civil and criminal law, concerning
the sale of video games with content that may be harmful to minors in retail shops. It has been pointed
out that complementary measures such as media literacy campaigns and parental awareness-raising
activities may also be necessary.?**

In terms of online games, they are subject to general national legislation and the legislation concerning
offline video games may also be applied by analogy. Some member States use the PEGI code of conduct
standards for online games, which was designed to better protect young people against unsuitable
gaming content and to help parents understand the dangers of the Internet. Because online games are
readily accessible on the Internet, certain Member States have taken additional protection measures.

230 https://www.mcvuk.com/business-news/retail/pegi-games-ratings-come-into-force-today/ Accessed on 20th July 2022.

27 https://pegi.info/page/pegi-online

232 https://pegi.info/app

233 Cerulli-Harms, A. et al,, Loot boxes in online games and their effect on consumers, in particular young consumers, Publication
for the committee on the Internal Market and Consumer Protection (IMCO), Policy Department for Economic, Scientific and
Quality of Life Policies, European Parliament, Luxembourg, 2020.

234 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:c0o00028&from=MT Accessed on 20th July 2022
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This is notably the case in Germany, which has created a Common Agency for Youth Protection on the
Internet, in Ireland, where consumers can call a special hotline, and in Latvia, where the distribution of
video games is subject to strict conditions.

Figure 25 Parental Control Tools per country23*®
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In addition to PEGI and strict privacy tools, parental control tool for blocking by age-rating, limit time
spent, purchasing control and communication restriction are made available by video game companies
on all major video games platforms, allowing parents to manage their children’s time and financial spent
at home. Their example is increasingly followed by mobile and PC video games platforms. Research
shows that 97% of parents who have agreements with their children on in-game spending monitor such
spending, that only 1/3 of children are allowed to spend within games and that 69% of parents are aware
of PEGI labelling.??® The ongoing development of parental controls is making them simpler to use, and
also to provide customised features to allow parents to apply settings they feel are appropriate for their
own children. The industry also runs regular media education campaigns targeting national audiences
in local languages, to draw attention to responsible gameplay, PEGI and all the available parental
controls on the games and consoles.

235 https://www.euractiv.com/section/digital/opinion/video-games-a-long-history-of-commitment-to-protection-of-minors-its-
in-our-dna/

236 https://www.isfe.eu/news/85-of-parents-have-agreement-with-their-children-on-in-game-spending-in-video-games-reveals-
new-survey/
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Beyond parental control tools, several solutions are considered to prevent minors from accessing
harmful content. Age verification mechanisms are currently mainly limited to self-declaration tools,
although they are often cross-checked with digital distribution platforms (e.g., to download a game from
a given app store or gaming e-shop). Representatives of the video games industry argue that there are
only a few trusted ID verification mechanisms on the market, and highlights that the use of such tools
actually raise additional privacy concerns.?®” The use of parental control tools as a complementary or
alternative solution is currently preferred.?®

Interviewees engaged through this study responded positively to the parental control tools and EU
measures on the protection of minors in general. Stakeholders generally agreed that a combination of
well-designed self-regulation tools and responsible gaming behaviour by users and the minors’ parents
can be highly effective when practiced correctly. Moreover, concerns were expressed on the coverage
of new emerging platforms and harmonisation across countries and platforms will continue to raise
challenges. However, continuous monitoring and responses (including the monitoring of regulatory
frameworks and the video game industry self-regulation) to the emerging trends and needs is seen as a
right approach to ensure the protection of minors remains up-to-date.

3.24 Loot boxes in online games

Within the wide range of video game designs and innovations that have emerged, loot boxes have
become increasingly popular, while also causing increasing controversy among video games players,
consumer advocates, policymakers and regulators. In 2017, the game publisher Activision Blizzard
reported that it had made more than $4 billion (EUR 3.9 billion), or more than half its annual income,
from microtransactions.?*®

Microtransactions enable players to obtain additional game content or premiums (e.g., virtual items,
textures/skins, currency, levels or power-ups). These types of purchases are common in mobile game
revenue models where the base game is ‘free-to-play’, but the player is encouraged to spend money to
make unimpeded progress in the game (i.e., overcome a ‘paywall’).

Game monetisation schemes have become increasingly sophisticated and have been featured more
prominently within popular online games. ISFE estimates that 34% of turnover comes from in-app
purchases and paid apps, including loot boxes.?*° While more precise data on loot box spending is
difficult to find, estimates from the UK Gambling Commission (2019) survey of almost 3 000 children

aged 11 to 16 suggest that around 23% have paid money to open loot boxes.?*!

237 See for instance: https://www.isfe.eu/wp-content/uploads/2023/03/Final_ISFE_Position-Paper-Child-Sexual-Abuse-Online-
February-2023.pdf

238 |n its opinion on the of the Regulation to prevent and combat child sexual abuse, the European Data Protection Board noted
the difficulty to rely on official digital identity, as it is not available to every European citizen at this stage. It also noted that the
deployment of intrusive age verification tools might inhibit or discourage the legitimate use of the affected communication
services, and recommended that parental control mechanisms should be included as a solution to protect minors in addition or
as an alternative to age verification. EDPB-EDPS Joint Opinion 04/2022 on the Proposal for a Regulation of the European
Parliament and of the Council laying down rules to prevent and combat child sexual abuse. Adopted on 28 July 2022.
https://edpb.europa.eu/system/files/2022-07/edpb_edps_jointopinion_202204_csam_en_0.pdf

239 Activision Blizzard, Inc. Activision Blizzard announces fourth quarter and 2017 financial results [internet]. 8 February 2018.
Access on 20" July 2022

240 See ISFE (2019b) Key Facts on 2018 trends and data citing sources from Newzoo 2018 Global Games Market and own data.
241 Gambling Commission (2019), Young People and Gambling Survey 2019. Retrieved from
https://assets.ctfassets.net/j16ev64qyf6l/63wDDNVIGToGSAOI6xdmmu/f48c4367e839f41af17b71e7f695f07b/Young-People-
Gambling-Report-2019.pdf
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In order to prevent harms associated with loot boxes the European Parliament Committee on the Internal
Market and Consumer Protection (IMCO) prepared a report titled "Loot boxes in online games and their
effect on consumers, in particular young consumers" in 2020, which was one of the first reports to
reframe loot boxes as a matter of consumer protection.?*?> European countries such as Netherlands,
Germany and Belgium are among the first to take legislative steps towards banning loot boxes in games
such as FIFA 18, Overwatch, and Counter-Strike: Global Offensive. The report calls other European Union
countries to help harmonise their rules on loot boxes among the European Union. As noted in section
3.2.1, the guidelines on the interpretation of the Unfair Commercial Practices Directive (2005/29/EC —
“UCPD") establishes rules on transparency and information obligations related to loot boxes (e.g.,
explanation of the probabilities of receiving a random item, informing consumers on the presence of
paid random content).

Most recently in December 2022, the European Parliament issued a report calling for more attention to
be paid to consumer protection regarding loot boxes in video games. The report stresses that consumers
should have all the necessary information about an online video game, including on the presence of in-
game purchases such as loot boxes and other apparently randomised in-game purchases, and should
be aware of the type of content before starting to play and during the game. It also stresses that such
information should be clearly displayed and easily understandable for all consumers before the purchase
of the game and before each in-game purchase to better protect consumers, especially minors and
young children, and to help parents to understand and control their spending. It notes that, when virtual
currencies are used in online games, their value in real-world currency should always be clearly and
prominently indicated to consumers for each purchase.

Over the recent years, the EU and member States have made significant efforts addressing the loot box
issue in the video games sector. Such efforts continue as the EU continues to call for greater
transparency from video games developers.

As highlighted in previous sections on consumer protection, in May 2022 the European Commission
launched a Fitness Check of EU consumer law on digital fairness in order to evaluate whether the existing
rules are still sufficient, including concerning the applicable rules on loot boxes.

3.2.5 Privacy and data protection

Data-driven business models such as the ability to collect gameplay data is common for video games
companies. On the one hand, they make certain games accessible for all players regardless of their socio-
economic background and allow game companies to improve the gaming experience; on the other
hand, this practice creates privacy concerns for users.

The general rise and success of business models based on multi-sided intermediation, utilisation of
personal data and monetisation of network effects has shifted the balance of control and power away
from end-users. Incidents of competitive misconduct by dominant online platforms or abuse of personal
data have led to calls to reinforce user control, based on a return to the user-centric origins of the digital
products, including video games.

The video games industry is required to comply with the EU's personal data protection and e-privacy
rules. Electronic communication remains subjected to specific rules based on the regulatory framework

242 Taylor, Haydn (July 27, 2020). "Loot boxes should be a consumer protection matter not a gambling one, says EU report".
Gameslndustry.biz. Retrieved July 27, 2020.
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of the ePrivacy Directive®®® (European Directive 2002/58/EC) which is undergoing a reform process
towards the e-Privacy Regulation.?* Similar to its predecessor, the ePrivacy Regulation protects
electronic communications data, including data relating to in-game communications. In addition, the
ePrivacy Regulation is expected to widen the scope of the regulation of electronic communications data,
regardless of whether the communication is an ancillary part of a game;?** this implies further protection
for communication data produced in video games-related live voice chat, video communication, and
instant messaging.

Regarding the data protection framework, the ePrivacy framework sits alongside the General Data
Protection Regulation (GDPR) which came into force in May 201824, It provides a unified framework
concerning data protection for all the member states, even though countries are still able to regulate to
some extent the execution of rights and obligations created by the GDPR.?4” The GDPR consists of eleven
chapters, concerning general provisions, principles, rights of the data subject, duties of data controllers
or processors, transfers of personal data to third countries, supervisory authorities, cooperation among
member states, remedies, liability or penalties for breach of rights, and miscellaneous final provisions.?4

Key implications for the video games sector include:

» Key implications for the video games sector: Digital Consent: Articles 7 & 8 sets out digital consent
rules, with a focus on children's consent. This often implies adding an in-game consent notice and
or a data privacy label. Parental control tools may also be used to complement consent notices.

» Embedding data protection in game design: articles 5 & 25 entail including granular data control,
in order to inform users on what kind of data is collected and why (e.g., via a privacy policy or in-
game consent notice). Due consideration should be paid to the question of whether or not certain
data types need to be collected, such as location or specific usage data from the game.

» Privacy policy and access to data: user's right to access the data collected about them (Article 15
GDPR) should be specified. The privacy policy should inform players they have the right to obtain
a copy of their personal information that is undergoing processing by a video game company or
third-party partners. Similarly, privacy policies should clearly inform players of their right to erase
player information under Article 17 (Right to be Forgotten), which includes game usage data and
diagnostics. In case a user seeks to access its data, the information provided to the user should
be presented in a clear, transparent and accessible way (article 12) within one month, free of
charge.

» Secure storage of sensitive data (article 32): the user and device-identifying data should be stored
encrypted on the device and on secure servers. This includes any logs, such as crash and analytics
reports which might identify a user or their device, as well as user account profiles.

243 Directive 2002/58/EC of the European Parliament and of the Council, 12 July 2002

244 https://eur-lex.europa.eu/legal-content/EN/HIS/?uri=CELEX:52017PC0010

245 https://www.osborneclarke.com/insights/e-privacy-regulation-implications-for-voice-chat-video-communication-and-instant-
messaging-in-video-games-and-interactive-entertainment

246 EU General Data Protection Regulation (GDPR): Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation), OJ 2016 L 119/1.

247 ). Chen (2016) How the best-laid plans go awry: the (unsolved) issues of applicable law in the General Data Protection
Regulation, in: International Data Privacy Law, Vol. 6, No. 4, 2016, p. 310.

248 https://www.eckerson.com/articles/gdpr-reference-guide-all-99-articles-in-25-minutes
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» Data security breaches (articles 33 and 34): v